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SUMMARY

The North Dakota Supreme Court reviewed the summary dismissal of Ernest Coppage’s successive

application for post-conviction relief. The court held that Coppage’s allegations of ineffective

assistance by his prior post-conviction counsel raised genuine issues of material fact concerning his

evidentiary and prosecutorial-misconduct claims. The court reversed and remanded for an evidentiary

hearing, declining to address claims that Coppage did not pursue on appeal.
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QUESTIONS PRESENTED

1. Whether the district court properly summarily dismissed Coppage's claims concerning evidence and

prosecutorial misconduct as barred by res judicata or misuse of process.

2. Whether Coppage's allegations that his prior post-conviction counsel was ineffective raised a genuine

issue of material fact requiring an evidentiary hearing.

3. Whether Coppage's claims concerning double jeopardy and the failure to return the jury for further

deliberations should be addressed on appeal when Coppage did not challenge their dismissal.

HOLDINGS

1. A claim of ineffective assistance of post-conviction counsel may be raised in a successive post-
conviction proceeding and may provide an excuse for failing to raise other claims in a prior proceeding;
res judicata did not bar Coppage's distinct claim that his post-conviction counsel was ineffective for

failing to challenge trial and appellate counsel's performance.

2. Summary dismissal was improper because Coppage's affidavit and related filings presented evidence
raising a genuine issue of material fact about whether his prior post-conviction counsel was ineffective
and whether that ineffectiveness excused his failure to raise the evidentiary and prosecutorial-

misconduct claims earlier.

3. The court declined to address the double-jeopardy and jury-deliberation claims because Coppage did not

argue on appeal that the district court erred in dismissing those claims.

KEY QUOTATIONS

“A genuine issue of material fact exists if reasonable minds could draw different inferences and reach

different conclusions from the undisputed facts.” (9 14)

“To succeed on a claim of ineffective assistance of counsel, the applicant must show his counsel’s
performance fell below an objective standard of reasonableness and his counsel’s deficient performance
prejudiced him.” (Y 15)

“We conclude the court erred in summarily dismissing Coppage’s evidentiary, prosecutorial misconduct, and

ineffective assistance of post-conviction counsel claims without holding an evidentiary hearing.” (1 19)

FACTUAL BACKGROUND

Coppage was convicted of attempted murder and aggravated assault after a trial involving evidence and
questioning concerning prior domestic-violence incidents and prior convictions. His first application for post-
conviction relief was denied after representation by Susan Schmidt, and he did not appeal. In his second
application, Coppage alleged that his prior post-conviction counsel failed to develop the record or raise claims

concerning trial and appellate counsel's handling of prior-crimes evidence and alleged prosecutorial misconduct.



PROCEDURAL HISTORY

Coppage was convicted of attempted murder and aggravated assault, and the North Dakota Supreme Court

affirmed his convictions. He later filed an initial application for post-conviction relief, which was denied without

an appeal. In a second application, he asserted, among other claims, ineffective assistance of prior post-

conviction counsel. The district court dismissed the application as barred by res judicata and misuse of process.

The Supreme Court reversed and remanded for an evidentiary hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court was instructed to conduct an evidentiary hearing on Coppage's evidentiary, prosecutorial-

misconduct, and ineffective-assistance-of-post-conviction-counsel claims.
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OPINION

KAPSNER, J.

KAPSNER, Justice. [ 1] Ernest Coppage appeals from an order dismissing his application for
post-conviction relief. Coppage argues the district court erred in dismissing his application and he

was entitled to an evidentiary hearing because there were genuine issues of material fact about his

ineffective assistance of post-conviction counsel claim.



We reverse and remand for an evidentiary hearing. I [ 2] In 2006, Coppage was charged with
attempted murder. Before trial, the district court issued preliminary jury instructions to the parties
including the essential elements of attempted murder and aggravated assault. Aggravated assault

was characterized in the instructions as a lesser-included offense of attempted murder.

The parties agreed these charges were the proper charges for the jury to consider. Coppage filed a
pre-trial motion in limine to prevent the State from seeking to introduce testimony about prior

incidents of domestic violence.

The State did not object and the district court granted the motion. The jury found Coppage guilty
of both attempted murder and aggravated assault. [§ 3] Coppage appealed his conviction, arguing
there was not sufficient evidence to support his attempted murder conviction and the verdict form
was logically and legally inconsistent because proof of attempted murder negates a necessary

element of aggravated assault.

See State v. Coppage, 2008 ND 134, 99 21, 24, 751 N.W.2d 254. We affirmed Coppage’s
conviction and held the jury’s verdict was not legally inconsistent and there was sufficient
evidence to support his conviction. Id. at 9 28. Coppage was represented by Kent Morrow at trial
and on appeal. [ 4] In 2009, Coppage filed an application for post-conviction relief, arguing his

trial attorney was ineffective, the jury selection was biased, and the crime scene was tainted.

Coppage was represented by Susan Schmidt at the hearing on his application. After a hearing, the
district court denied Coppage’s application. Coppage did not appeal the court’s decision. [ 5] In
October 2010, Coppage filed a second application for post-conviction relief. Coppage claimed he
was subjected to double jeopardy when he was convicted of both attempted murder and
aggravated assault and he was denied due process because the State improperly introduced
*588evidence of prior crimes as impeachment evidence, the State engaged in prosecutorial
misconduct, and the district court erred in failing to return the jury for further deliberations after

they returned a verdict finding him guilty of both attempted murder and aggravated assault.

Coppage requested the court appoint an attorney to represent him and the court granted his
request. [ 6] The State moved to dismiss the application, arguing Coppage’s claims should be
summarily dismissed because they are barred by res judicata and misuse of process. Coppage
responded to the State’s motion and filed a memorandum in support of his argument, contending
his claims are not barred by misuse of process because he relied on his appointed counsel and his
counsel was not vigilant and failed to raise these claims and the State has the burden of proving he

knew about the issues but did not raise them in a prior proceeding.

Coppage later filed an affidavit in support of his application for post-conviction relief. In the
affidavit, Coppage claimed he received ineffective assistance of trial, appellate, and post-

conviction counsel. The district court dismissed Cop-page’s application, ruling his claims are



barred by res judicata and misuse of process. II [{ 7] Coppage argues the district court erred in
summarily dismissing his application because there were genuine issues of material fact about his
evidentiary, prose-cutorial misconduct, and ineffective assistance of counsel claims. [§ 8] Under
N.D.C.C. § 29-32.1-09, a party may move for summary disposition in post-conviction proceedings
if the application, pleadings, previous proceedings, discovery, or other matters on the record show
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter

of law.

Generally, this Court reviews an appeal from a summary denial of an application for post-
conviction relief as we review an appeal from summary judgment. Henke v. State, 2009 ND 117, §
9, 767 N.W.2d 881. The party opposing the motion is ‘“entitled to all reasonable inferences at the
preliminary stages of a post-conviction proceeding and is entitled to an evidentia-ry hearing if a
reasonable inference raises a genuine issue of material fact.” ” Id. (quoting Berlin v. State, 2005
ND 110, 9 6, 698 N.W.2d 266). [] 9] If the State moves for summary dismissal and puts the
applicant to his proof, a minimal burden shifts to the petitioner and he must support his application
with evidence that raises a genuine issue of material fact: A petitioner is not required to provide

evidentiary support for his petition until he has been given notice he is being put on his proof.

At that point, the petitioner may not merely rely on the pleadings or on unsupported, conclusory
allegations, but must present competent admissible evidence by affidavit or other comparable
means which raises an issue of material fact. If the petitioner presents competent evidence, he is

then entitled to an evidentiary hearing to fully present that evidence.

Henke, 2009 ND 117, 9 11, 767 N.W.2d 881 (quoting Ude v. State, 2009 ND 71, 4 8, 764 N.W.2d
419). The district court may summarily dismiss the application if the State shows there are no
genuine issues of material fact. Henke, at § 12. [ 10] In this case, the State argued the application
should be summarily dismissed because Coppage’s claims were barred by res judicata and misuse

of process.

An application for post-conviction *589relief may be denied on the grounds of res judicata if the
claim or a variation of the claim has been fully and finally determined in a prior proceeding.
N.D.C.C. § 29-32.1-12(1).

The applicability of res judica-ta is a question of law, which is fully reviewable on appeal. Klose v.
State, 2008 ND 143, 9 10, 752 N.W.2d 192. A court may deny relief on the grounds of misuse of
process if the applicant raises an issue which the applicant inexcusably failed to raise in a
proceeding leading to the judgment of conviction, inexcusably failed to pursue on appeal having
raised the issue in the trial court, or inexcusably failed to raise in a prior post-conviction

proceeding.



N.D.C.C. § 29-32.1-12(2); Murchison v. State, 2003 ND 38, § 10, 658 N.w.2d 320. [ 11]
Coppage’s evidentiary and prosecutorial misconduct claims could have been raised in prior
proceedings. However, Coppage argued the claims were not previously raised because his prior
post-conviction counsel was ineffective. Claims of ineffective assistance of post-conviction
counsel may be raised in successive post-conviction proceedings and may be an excuse for an

applicant’s failure to raise an issue in a prior proceeding.

See Klose, 2008 ND 143, 99 12-13, 752 N.W.2d 192; see also Jones v. State, 545 N.W.2d 313, 314
(Iowa 1996) (ineffective assistance of post-conviction counsel can provide “sufficient reason” for
a successive post-conviction application raising new issues). Whether counsel is ineffective is a
mixed question of fact and law, and is fully reviewable on appeal. Klose, at § 13. [{ 12] The State
argues Cop-page’s claim of ineffective assistance of post-conviction counsel was not properly

raised in his application for post-conviction relief and it should not be addressed on appeal.

In Coppage’s response to the State’s motion to dismiss and its argument that some of Coppage’s
claims were barred by misuse of process, Coppage argued “[he] relied on the care and vigilance of
counsel. Appointed counsel was not vigilant enough to find the current grounds for relief, this does
not constitute misuse of process.” Coppage filed a separate memorandum of law on the res
judicata and misuse of process issues, and he argued ineffective assistance of counsel is a defense

to a charge of misuse of process.

Before the hearing on the State’s motion, Coppage filed an affidavit to supplement his filings
supporting his petition for post-conviction relief and to set out his factual assertions. In the
affidavit, Coppage states: I have received ineffective assistance of counsel by both of the attorneys

appointed to represent me previously in this matter, namely Kent Morrow and Susan Schmidt.

Mr. Morrow’s performance fell below acceptable standards both during the trial stage and the
appeal of my case. Ms. Schmidt’s performance fell below acceptable standards as to my first
petition for post conviction relief, because she failed to develop an evidentiary record to support
my claims, resulting directly in the State’s claims that my second petition is barred by both res

judicata and abuse of process.

Coppage also made specific allegations about how his trial counsel’s performance was ineffective.
The affidavit outlines the evidence that Coppage’s first post-conviction counsel failed to develop
in the record and supports his argument that his failure to raise his current claims in previous
proceedings is excused because his counsel was ineffective. Coppage’s argument about ineffective
assistance of counsel was properly raised before the district court. [] 13] The State also argues that
if the issue of ineffective assistance of counsel was properly raised it is barred by *590res judicata
because Coppage argued he received ineffective assistance of counsel during his trial and appeal in

his first application for post-conviction relief.



A claim in an application for post-conviction relief may be denied on the grounds of res judicata if
the claim or a variation of the claim has been fully and finally decided in a prior proceeding.
N.D.C.C. § 29-32.1-12(1). Coppage claimed his trial and appellate counsel was ineffective in his
first application for post-conviction relief.

However, Coppage argues his post-convietion counsel was ineffective for failing to argue his trial
and appellate counsel was ineffective for failing to raise these issues. Res judicata does not bar
Coppage’s ineffective assistance claim. [] 14] Coppage was entitled to all reasonable inferences at
the preliminary stages of his post-conviction proceeding and he was entitled to an evidentiary

hearing if the evidence he presented raised a genuine issue of material fact.

See Henke, 2009 ND 117, § 9, 767 N.W.2d 881. “ ‘A genuine issue of material fact exists if
reasonable minds could draw different inferences and reach different conclusions from the
undisputed facts.” ” Id. at § 12 (quoting Vandeberg v. State, 2003 ND 71, 9 5, 660 N.W.2d 568).
Generally, summary disposition is not appropriate when there are claims of ineffective assistance

of counsel.

Wong v. State, 2010 ND 219, § 15, 790 N.W.2d 757. In most cases claims of ineffective assistance
of counsel are based on matters occurring outside the court record or transcript, and therefore the
record and transcripts are not adequate to decide the claims and an evidentiary hearing may be
required to consider other evidence beyond the record. Id. [ 15] We have said ineffective
assistance of post-conviction counsel claims are governed by the standard set forth in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct.

2052, 80 L.Ed.2d 674 (1984). Johnson v. State, 2004 ND 130, 9 17, 681 N.W.2d 769. To succeed
on a claim of ineffective assistance of counsel, the applicant must show his counsel’s performance
fell below an objective standard of reasonableness and his counsel’s deficient performance
prejudiced him. Id. “To avoid summary dismissal of an ineffective assistance of counsel claim, the
post-conviction applicant must present some evidence that his counsel’s performance fell below an
objective standard of reasonableness, and he must overcome the presumption that his counsel’s
performance was within the broad range of reasonableness.” Klose, 2008 ND 143, § 13, 752
N.W.2d 192. “ ‘“To demonstrate prejudice, the [applicant] must establish a reasonable probability
that, but for counsel’s errors, the result of the proceeding would have been different, and the
defendant must specify how and where counsel was incompetent and the probable different
result.”” Id. (quoting Steen v. State, 2007 ND 123, 9 19, 736 N.W.2d 457). [ 16] Coppage argues
his first post-conviction counsel was ineffective for failing to argue his trial and appellate counsel
was ineffective because he did not object to the prosecutor’s improper questions about Coppage’s
prior assault conviction, he failed to question Coppage to show his testimony was truthful and the

prior conviction was not proper impeachment evidence, he failed to ask for a limiting instruction



directing the jury to only consider the evidence about Coppage’s prior conviction for impeachment

purposes, and he failed to raise these issues on appeal.

Coppage contends the evidence of his prior conviction was highly prejudicial, the result of his trial
would have been different if his attorney had not made these errors, the result of his first post-
conviction proceeding would have been different if post-*591conviction counsel had raised these

issues, and misuse of process would not apply.

To avoid summary dismissal of his claims, Coppage must present some evidence to show that his
post-conviction counsel’s performance fell below an objective standard of reasonableness and that
the deficient performance prejudiced him, which would excuse his failure to raise his evidentiary
and prosecutorial misconduct claims in a prior proceeding. See Sambursky v. State, 2006 ND 223,
9 13, 723 N.W.2d 524. [] 17] Rule 609(a)(1), N.D.R.Ev., governs when evidence of a prior
conviction may be used to attack a witness’s credibility: [Ejvidence that a witness other than an
accused has been convicted of a crime must be admitted, subject to Rule 403, if the crime was
punishable by death or imprisonment in excess of one year under the law under which the witness
was convicted, and evidence that an accused has been convicted of such a crime must be admitted
if the court determines that the probative value of admitting that evidence outweighs its prejudicial

effect to the accused....

Rule 609(a)(1), N.D.R.Ev., includes “a special balancing test that ‘only applies to a criminal
defendant because a criminal defendant faces the unique risk that juries will use prior convictions
as evidence of the defendant’s propensity to commit crime, rather than considering the convictions
for impeachment purposes.’ ” State v. Stewart, 2002 ND 102, § 7, 646 N.W.2d 712.

We have said prior convictions similar to the charged crime should be admitted sparingly because
there is a heightened danger the jury will use the evidence as evidence of the defendant’s
propensity to commit the crime. Id. at § 8. [{ 18] In Coppage’s affidavit, he claimed his post-
conviction counsel was ineffective because she failed to develop an evidentiary record on the
issues he raised in his current application for post-conviction relief, which resulted in the State’s

claim that the issues are barred by res judicata and misuse of process.

He claimed his post-conviction counsel should have developed a record about his trial counsel’s
ineffective assistance in failing to object when the State questioned him about prior crimes or
wrongs during the trial. He claimed the district court had ruled before trial that any evidence of
prior acts of domestic violence would not be admitted but the State questioned him about these
acts knowing the court already ruled on the issue and his trial counsel failed to object to the State’s

questions.

Coppage claimed his post-conviction counsel should have developed a record about whether the

prosecutor’s questioning constituted prosecutorial misconduct. Cop-page claimed his trial



counsel’s performance fell below acceptable standards when he failed to raise the issue about the
prior crimes or acts questioning and prosecutorial misconduct on appeal. [ 19] Coppage presented
evidence that his failure to raise the evidentiary and prosecutorial misconduct issues in prior
proceedings was excusable because his post-conviction counsel was ineffective, which raises a

genuine issue of material fact.

We conclude the court erred in summarily dismissing Coppage’s evidentiary, prosecutorial
misconduct, and ineffective assistance of post-conviction counsel claims without holding an
evidentiary hearing. 11l [ 20] Although the State contends the district court properly dismissed
Cop-page’s claims that the court failed to return the jury for further deliberation and that he was
subjected to double jeopardy, Coppage did not argue the court erred in dismissing these claims,

and therefore we *592will not address those issues on appeal.

We conclude Coppage’s ineffective assistance of post-conviction counsel claim raises a genuine
issue of material fact about why his evidentiary and prosecutorial misconduct claims were not

raised in previous proceedings.

We reverse and remand for an evidentiary hearing. [ 21] MARY MUEHLEN MARING and
DANIEL J. CROTHERS, JJ., concur. GERALD W. VANDE WALLE, C.J., I concur in the result.
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