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SUMMARY

The Ohio Supreme Court denied a writ of mandamus seeking to compel the City of Akron to

commence appropriation proceedings for an alleged taking or damaging of the relators' property. The

court held that the relators' affidavits were insufficient because they were based on belief rather than

personal knowledge and that the properly submitted evidence did not establish a physical invasion,

substantial interference with access, or abandonment of city property.
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Relators filed an original action seeking a writ of mandamus
compelling the City of Akron to commence appropriation proceedings
and compensate them for an alleged taking of their real property. The
Supreme Court granted an alternative writ as to Akron, dismissed the
claim against H.M. Miller Construction/BG Trucking Joint Venture,

and proceeded to decide the merits of the claim against Akron.

Relators bear the burden in an original mandamus action to establish a
clear legal right to the requested relief, a clear legal duty on the
respondent's part, and the absence of a plain and adequate remedy in

the ordinary course of law.
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QUESTIONS PRESENTED

1. Whether relators established a clear legal right and Akron had a clear legal duty to commence

appropriation proceedings based on an alleged physical taking or interference with access.

2. Whether relators' affidavits and complaint complied with the requirement that an original mandamus

complaint be supported by an affidavit based on personal knowledge.

3. Whether the evidence established a physical invasion of relators' property, a substantial or unreasonable

interference with access to public streets, or abandonment of the property by Akron.

HOLDINGS

1. An original mandamus complaint must be supported by an affidavit from the relator or counsel that is
based on personal knowledge and specifies the details of the claim; affidavits based merely on belief or
speculation do not satisfy the requirement.

2. Relators were not entitled to a writ of mandamus because they failed to prove a clear legal right to
appropriation proceedings, a corresponding clear legal duty by Akron, and the facts necessary to

establish a compensable taking.

KEY QUOTATIONS

“Affidavits filed in original actions in this court should be based on personal knowledge, setting forth facts

admissible in evidence, and showing affirmatively that the affiant is competent to testify to all matters stated
therein.” (at 538)

“The manifest intention of the rule is to require an daffidavit, by either relator or relator’s counsel, that is

based on personal knowledge.” (at 538)

FACTUAL BACKGROUND

Akron approved and completed a roadway improvement project involving Linwood Avenue and Hackberry
Street, including construction of a culvert in the Hackberry Street right of way and a guardrail. The relators
owned lots adjacent to the right of way and alleged that the culvert was constructed on their property, that the
guardrail blocked access, and that the culvert caused flooding and vermin infestation. The city presented
evidence that the culvert was not located on relators' property and that the area had previously been used as a

drainage ditch.

PROCEDURAL HISTORY

The relators alleged that Akron's construction of a culvert and guardrail caused a taking, denied access to their
lots, and damaged their property. After settlement proceedings, the court granted an alternative writ as to Akron
and ordered the parties to submit evidence and briefs. The court denied the writ because the relators failed to



comply with the affidavit requirement for original actions and failed to present sufficient competent evidence

establishing a taking or substantial interference with access.
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