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SUMMARY

The New York Appellate Division, Third Department, affirmed dismissal of a nurse practitioner's
claim alleging that prospective employers unlawfully inquired into a sealed felony conviction under
Executive Law § 296(16). The court held that the statute's specifically enumerated prohibited inquiries
do not include a generalized question asking whether an applicant has ever been convicted of or
pleaded guilty to a felony, and the complaint did not allege that Envision specifically inquired into a
sealed conviction or took adverse action based on it.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order granting defendants' motion to
dismiss the complaint for failure to state a cause of action under
Executive Law § 296 (16).

STANDARD OF REVIEW On a motion to dismiss for failure to state a cause of action, the court
accepts the complaint's factual allegations as true, accords the
nonmoving party the benefit of every favorable inference, and
determines whether the alleged facts fit within any cognizable legal
theory.
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QUESTIONS PRESENTED

1. Whether Executive Law § 296 (16) prohibits a prospective employer from asking a generalized question
about whether an applicant has ever been convicted of or pleaded guilty to a felony.

2. Whether the complaint alleged that Envision made a specifically prohibited inquiry concerning a
conviction sealed under CPL § 160.59 or took adverse action based on that conviction.

3. Whether Supreme Court properly dismissed the complaint against Envision for failure to state a
cognizable cause of action.

HOLDINGS

1. Executive Law § 296 (16) does not prohibit a generalized inquiry asking whether a job applicant has
ever been convicted of or pleaded guilty to a felony because the statute enumerates specific protected
criminal dispositions and does not include felony convictions or guilty pleas generally.

2. The complaint failed to state a claim against Envision because it did not allege that Envision specifically
inquired whether Gordon had a conviction sealed under CPL § 160.59, conducted the background search
that disclosed the conviction, or took adverse action against Gordon based on that conviction.

3. Supreme Court properly dismissed the complaint against Envision for failure to state a cause of action
under Executive Law § 296 (16).

KEY QUOTATIONS

“In other words, we cannot read Executive Law § 296 (16) to prohibit an inquiry that is not specifically
enumerated in the statute, as we must construe the Legislature's failure to include such matter as an
indication that its exclusion was intended.” (*2)

“The fact that the Legislature established a comprehensive list of specific criminal dispositions and
adjudications protected from inquiry but elected not to include a felony conviction or guilty plea among those
dispositions implies in the strongest sense that the omission was intentional and not inadvertent.” (*2-*3)

“Indeed, had the Legislature intended a blanket prohibition against prospective employers inquiring into the
existence of any felony conviction whatsoever, it would have stated so in explicit language, and we cannot
create a limitation in the statute that the Legislature chose not to enact.” (*3)

FACTUAL BACKGROUND



Gordon, a licensed nurse practitioner with a felony conviction sealed under CPL § 160.59, applied for an
emergency-department nurse position using an application prepared by Envision. The application asked whether
he had ever been convicted of or pleaded guilty to a felony, and Gordon answered no. Hospital defendants
allegedly discovered the sealed conviction through a background investigation and rejected his application
because of his allegedly untruthful answer; the complaint did not allege that Envision specifically asked about a
sealed conviction, conducted the background search, or took adverse action based on the conviction.

PROCEDURAL HISTORY

Gordon, a licensed nurse practitioner, sued Envision and other defendants, alleging that an employment
application unlawfully inquired about his sealed felony conviction. Supreme Court, Ulster County, granted
Envision's motion to dismiss the complaint against it. The Appellate Division affirmed.

DISPOSITION

affirmed
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