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SUMMARY

The Texas Business Court, First Division, denied BNSF Railway Company’s application to vacate an

arbitration award and granted Level 3 Communications, LLC’s counter-application to confirm it. The

court held that the parties’ adoption of the AAA Commercial Rules clearly and unmistakably delegated

substantive arbitrability questions to the arbitration panel, while applicable law assigned procedural

arbitrability questions to the panel as well. The court confirmed the panel’s June 2, 2025 final award

and denied Level 3’s request for additional attorneys’ fees because no supporting evidence was

presented.
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BNSF applied to vacate an arbitration award under the Texas
Arbitration Act and the Federal Arbitration Act. Level 3 counter-
applied to confirm the award. After a bench trial, the court denied

vacatur and confirmed the award.

Judicial review of an arbitration award is extraordinarily narrow and
focuses on the integrity of the arbitration process rather than the
propriety of the result. Vacatur is not warranted merely because an
arbitrator made a mistake of fact or law; the relevant inquiry is
whether the arbitrator acted within the authority granted by the parties'

agreement.
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QUESTIONS PRESENTED

1. Whether the arbitration panel exceeded its authority by deciding that the renewal-rate dispute was
arbitrable and resolving it through arbitration despite contractual provisions concerning negotiation and

appraisal.

2. Whether the arbitration panel exceeded its authority by proceeding before completion of the appraisal

process or the formal settlement process as alleged conditions precedent to arbitration.

3. Whether the arbitration award should be confirmed under the Texas Arbitration Act and the Federal

Arbitration Act.

4. Whether Level 3 was entitled to additional attorneys' fees and costs.

HOLDINGS

1. The arbitration panel had authority to determine whether the renewal-rate dispute was subject to
arbitration and to resolve that dispute because the parties incorporated the AAA Commercial Rules,

which clearly and unmistakably delegated arbitrability questions to the arbitrator.

2. The arbitration panel, rather than the court, had authority to decide whether the appraisal process and

formal settlement process were enforceable or had been satisfied as conditions precedent to arbitration.

3. BNSF failed to establish a statutory ground for vacatur, and the court therefore denied vacatur and

confirmed the arbitration award.

4. Level 3 was not entitled to additional attorneys' fees and costs because it presented no evidence of those

fees or costs at trial.

KEY QUOTATIONS

“And once “the parties have contractually agreed to delegate arbitrability issues to the arbitrator, courts

must enforce that agreement.”” (11)

€ e

[J]udicial review of an arbitration award is extraordinarily narrow” and “focuses on the integrity of the

process, not the propriety of the result.”” (12)

FACTUAL BACKGROUND

BNSF and Level 3 entered a 1998 Master Right-of-Way Agreement allowing Level 3 to install fiber-optic
facilities along BNSF railroad segments. The Agreement provided for renewal-rate negotiations, an appraisal
process if negotiations failed, a formal dispute-resolution procedure, and binding arbitration for disputes not

settled under that procedure. After Level 3 elected to renew and the parties failed to agree on a renewal rate,



Level 3 commenced arbitration; the panel stayed the appraisal process and ultimately found that BNSF failed to
negotiate in good faith, waived further negotiations and appraisal, and ordered the parties to use a rate previously
negotiated by their lead negotiators.

PROCEDURAL HISTORY

The parties arbitrated a dispute concerning the renewal rate and appraisal process under their Master Right-of-
Way Agreement. The arbitration panel ruled for Level 3, finding that BNSF failed to negotiate in good faith and
had waived the right to pursue further negotiations or the appraisal process. BNSF then sought vacatur in the
Texas Business Court, while Level 3 sought confirmation. The court denied BNSF's application, granted Level
3's counter-application, confirmed the June 2, 2025 Final Award, and denied Level 3's request for additional fees

and costs.
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