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SUMMARY

The Nebraska Supreme Court affirmed a writ of mandamus requiring disclosure of Judicial Branch
Education records under Nebraska's public records statutes. The court held that a statute authorizing
development of confidentiality rules did not itself expressly exempt the records from disclosure, and
that disclosure did not unduly interfere with an essential function of the judicial branch. The court
recognized a narrowly tailored judicial deliberative process privilege applicable on a case-by-case
basis.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether Nebraska's public records statutes expressly exempted the requested Judicial Branch Education
records based on a statute authorizing development of rules concerning confidentiality and an unwritten
committee policy.

2. Whether applying Nebraska's public records statutes to the requested records violated separation of
powers by unduly interfering with the judiciary's essential functions.

3. Whether the requested Judicial Branch Education records were protected by the judicial deliberations
privilege.

4. Whether the district court erred in admitting paragraph 12 of an affidavit submitted by Steel's witness.

HOLDINGS

1. A statute authorizing the Judicial Branch Education advisory committee to develop rules concerning
confidentiality does not itself expressly provide that Judicial Branch Education records shall not be
made public. Because no confidentiality rule had been adopted and an unwritten committee policy was
insufficient, the requested records were public records under Neb. Rev. Stat. § 84-712.01(1).

2. The public records statutes do not override the constitutional prohibition against one branch unduly
interfering with another branch's essential functions, but disclosure of the Judicial Branch Education
records in exhibit 4 did not meaningfully impair an essential function of the judicial branch.

3. The Nebraska Supreme Court adopted a narrowly tailored but absolute judicial deliberations privilege
covering a judge's mental impressions and thought processes in reaching a judicial decision, including
confidential communications among judges and between judges and court staff relating to deliberations
in particular cases. The privilege did not apply to the Judicial Branch Education records in exhibit 4
because they did not relate to particular cases under deliberation.

4. Whether Judicial Branch Education records must remain confidential to preserve essential judicial
functions must be determined case by case under adopted court rules, the judicial deliberations privilege,
and state constitutional separation-of-powers principles; the decision does not categorically classify all
Judicial Branch Education records as confidential or public.

KEY QUOTATIONS

“An unwritten policy of the Committee to consider JBE records as confidential is not sufficient to establish
the confidentiality of such records for purposes of the public records laws.” (596)

“We find that the proper constitutional balance requires a narrowly tailored, albeit absolute, judicial
deliberations privilege.” (603)



“Whether preservation of the essential functions of the judicial branch requires the confidentiality of JBE
records is to be determined on a case-by-case basis in accordance with existing rules promulgated by this
court, the judicial deliberations privilege, and state constitutional principles respecting the proper balance
between the coordinate branches.” (604)

FACTUAL BACKGROUND

Les W. Veskrna sought records concerning Judicial Branch Education programs on child custody and parenting
time, including agendas, presenters, presentation materials, communications, and related documents. He clarified
that he did not seek judges' attendance records, presenter ratings, or judges' questions and comments. Steel
denied the request, relying on an unwritten confidentiality policy, separation of powers, and the judicial
deliberative process privilege. The district court reviewed 12 records in camera and ordered disclosure of all but
a portion of one judge's email.

PROCEDURAL HISTORY

Veskrna requested Judicial Branch Education records concerning judicial education programs on child custody
and parenting time. After Steel denied access, the parties filed cross-motions for summary judgment in the
Lancaster County District Court. The district court ordered disclosure of the requested records after in camera
review, except for a redacted judge's email, and awarded costs and attorney fees. The Nebraska Supreme Court
affirmed and did not reach Veskrna's cross-appeal because the judgment was affirmed.

DISPOSITION

affirmed
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