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SUMMARY

The court denied defendants’ motion to reconsider the application of Missouri law to plaintiffs’
punitive-damages claim, concluding that defendants had not established with reasonable certainty that
Peruvian law prohibited punitive damages and that Missouri had the more significant relationship to
that issue. The court also denied defendants’ motion seeking to limit evidence and argument
concerning their Article 1971 safe-harbor immunity defense under Peru’s Civil Code. The court held
that the negligence claims extended beyond compliance with Peru’s PAMA requirements and that
defendants bore the burden of proving the affirmative defense.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved for reconsideration of the court's prior choice-of-
law ruling concerning punitive damages and separately moved for
clarification and limitation of evidence and argument concerning their
Article 1971 safe-harbor immunity defense. The district court denied
both motions.

STANDARD OF REVIEW The court applied the standards governing reconsideration and
evaluated whether defendants had established with reasonable
certainty that Peruvian law governed the punitive-damages issue. It
also evaluated whether defendants established a legal basis for
restricting the evidence and argument relevant to their affirmative
immunity defense.
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QUESTIONS PRESENTED

1. Whether defendants established a sufficient change or clarification in Peruvian law to warrant
reconsideration of the prior determination that Missouri law applies to plaintiffs' punitive-damages
claim.

2. Whether, under Missouri's choice-of-law rules, Missouri or Peruvian law has the most significant
relationship to the punitive-damages issue.

3. Whether defendants were entitled to restrict trial evidence and argument on their Article 1971 safe-
harbor defense to PAMA defaults determined by a competent Peruvian authority, conduct occurring after
such a default, and injuries caused solely by conduct resulting in a PAMA default.

4. Whether compliance with PAMA conclusively constitutes the exercise of a right protected by Article
1971 and insulates defendants from liability for all additional wrongful conduct.

HOLDINGS

1. Missouri law continues to apply to plaintiffs' punitive-damages claim because defendants did not prove
with reasonable certainty that Peruvian law prohibits punitive damages in all circumstances alleged in
this case.

2. Even if a conflict exists between Missouri and Peruvian law concerning punitive damages, Missouri law
governs because Missouri has the more significant relationship to that particular issue.

3. The court will not limit trial evidence and argument concerning Article 1971 to PAMA defaults
determined by a Peruvian authority, conduct occurring only after such a default, or injuries caused solely
by conduct resulting in a PAMA default.

4. The court had not previously determined that PAMA itself is conclusively a right providing safe-harbor
immunity for all defendants' conduct, and defendants may present their argument but may not prevent
plaintiffs from presenting contrary evidence and argument.

KEY QUOTATIONS

“In sum, this is not a breach-of-PAMA action. It is a negligence action based on defendants’ conduct in the
emissions of injury-causing contaminants from the Doe Run smelter.” (Opinion text, Part B)

“Accordingly, IT IS HEREBY ORDERED that defendants’ Motion Requesting Reconsideration of the Choice
of Law Applicable to Punitive Damages [1618] and Motion Seeking Clarification of Legal Issues Related to



Application of the Safe Harbor Immunity Provided by Article 1971 [1616] are DENIED.” (Opinion text,
conclusion)

FACTUAL BACKGROUND

Plaintiffs allege that emissions of injury-causing contaminants from the Doe Run Peru smelter resulted from
defendants' conduct, including overarching decisions, causative actions, production increases, and failures to
implement known emission controls. Defendants asserted that Article 1971 of Peru's Civil Code provides safe-
harbor immunity for conduct undertaken in the regular exercise of a right, and contended that compliance with
the PAMA regulatory program limited their potential liability. Plaintiffs allege negligence extending beyond
PAMA compliance and contend that defendants' conduct caused injuries in Peru while the relevant corporate
decisions and misconduct occurred in Missouri.

PROCEDURAL HISTORY

The court previously held in 2018 that Missouri law applied to plaintiffs' punitive-damages claim, and in 2023
held that Peruvian law governed defendants' Article 1971 safe-harbor defense. Defendants sought
reconsideration based on purported changes in Peruvian law and sought to restrict the trial evidence concerning
PAMA compliance and the alleged causal relationship between PAMA defaults and plaintiffs' injuries. The court
rejected both requests and denied the motions.
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