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SUMMARY

The Appellate Division, First Department, held that the plaintiff, an innocent taxi passenger, was
entitled to summary judgment finding no culpable conduct by her. However, the evidence raised
triable issues regarding which driver caused the collision, so the court vacated the finding of liability

against the City defendants and dismissed as academic the appeal concerning denial of renewal.
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PROCEDURAL POSTURE Appeal from an order granting plaintiff's motion for summary
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City's motion for leave to renew.
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summary judgment and whether triable issues of fact existed.
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QUESTIONS PRESENTED

1. Whether an innocent passenger is entitled to summary judgment finding that she was not culpable for a

collision.

2. Whether the innocent passenger was entitled to summary judgment imposing liability on the City

defendants when the evidence presented conflicting accounts of how the collision occurred.

3. Whether the City's appeal from the denial of its motion for leave to renew was academic after the

liability determination was modified.

HOLDINGS

1. An undisputedly innocent passenger cannot be found at fault under any version of the collision and is
therefore entitled to summary judgment finding that she was not culpable.

2. An innocent passenger is not entitled to summary judgment against a defendant driver or vehicle owner
merely by establishing the passenger's own lack of culpable conduct; the passenger must also establish

the targeted defendant's liability under traditional tort principles.

3. The City's appeal from the denial of its motion for leave to renew was academic in light of the

modification vacating the City's liability finding.

KEY QUOTATIONS

“There is no dispute that plaintiff was an innocent passenger and cannot be found at fault under any version

of how this collision occurred.” ([*1])

“However, to obtain summary judgment against the City defendants, plaintiff was still required to establish
Hermanowski's liability under traditional principles of tort liability.” ([*1])

FACTUAL BACKGROUND

Lisa M. Robinson was an innocent rear-seat passenger in a taxi owned by American United Transportation Inc.
and operated by John J. DeSouza. The taxi collided with a City-owned truck operated by John J. Hermanowski.
DeSouza and Hermanowski each claimed that the other improperly merged and struck the side of the other's
vehicle. The evidence left triable issues concerning how the collision occurred and whether Hermanowski or the

DeSouza defendants caused it.

PROCEDURAL HISTORY

Supreme Court, Bronx County, granted Lisa M. Robinson's motion for summary judgment on liability against
John J. Hermanowski, the Metropolitan Transportation Authority, MTA Metro-North Railroad, and the City of

New York. The Appellate Division modified the order to find only that Robinson was not culpable and vacated



the City's liability finding. The court dismissed as academic the City's appeal from the order denying its motion
for leave to renew.
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