SUPREME COURT OF TEXAS

In the Matter of B.W.

313 S.W.3d 818 (Tex. 2010) - No. No. 08-1044 - Decided June 18, 2010

SUMMARY

This document is a dissenting opinion in a Texas Supreme Court case concerning whether a thirteen-

year-old may be adjudicated under the Juvenile Justice Code for prostitution. The dissent argues that

the prostitution statute and Juvenile Justice Code authorize such a juvenile proceeding and that the

majority improperly inferred a broader incapacity to consent from the statutory-rape provisions. It

further maintains that rehabilitation, counseling, and probation were appropriate under the juvenile

justice system.
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QUESTIONS PRESENTED

1. Whether a thirteen-year-old may be adjudicated delinquent in juvenile court for conduct constituting

prostitution under the Texas Penal Code.

2. Whether the absence of a consent defense to statutory rape for children under fourteen renders a
thirteen-year-old legally incapable of committing prostitution or bars juvenile adjudication for that

conduct.

3. Whether the State violated B.W.'s due process rights by failing to prosecute her alleged adult boyfriend

and by failing to offer her immunity in exchange for testimony against him.

HOLDINGS

1. The dissent would hold that a thirteen-year-old may be subject to civil juvenile-delinquency proceedings

and rehabilitative treatment for committing conduct that constitutes prostitution under the Penal Code.

2. The dissent would hold that the lack of a consent defense to statutory rape for a child under fourteen

does not alter the separate prostitution statute or create an exemption from juvenile adjudication.

3. The dissent would hold that B.W.'s due process rights were not violated because she had no
constitutional or statutory right to require prosecution of another person or to receive immunity absent

compelled testimony.

KEY QUOTATIONS

“The language of the prostitution statute includes thirteen-year-olds, and the Juvenile Justice Code makes
them subject to juvenile delinquency proceedings for committing that offense; and neither the Court nor B.W.
point to any language in the Juvenile Justice or Penal Codes that changes the prostitution statute to mean

something other than what it says.”

“The text discloses legislative intent, and courts should apply statutory language literally unless enforcing the

language of the statute as written would produce absurd results.”

“I would hold that a thirteen-year-old minor may be subject to civil, juvenile delinquency proceedings and

rehabilitative treatment for committing an act that constitutes prostitution as proscribed in the Penal Code.”

FACTUAL BACKGROUND

B.W., born in April 1993, had been in Child Protective Services custody and had a history of running away,
violence, substance abuse, and other legal violations. After being missing from a group-home placement for
more than a year, she was arrested by an undercover officer for offering oral sex for twenty dollars; she initially
claimed to be nineteen but was discovered to be thirteen. The juvenile court accepted her plea of true to
prostitution, found that rehabilitation was in her best interest and necessary to protect the public, and ordered

probation, counseling, and treatment.

PROCEDURAL HISTORY

After authorities discovered that B.W. was thirteen, the State dismissed an adult criminal prostitution case and

refiled the matter in juvenile court. B.W. pleaded true, and the juvenile court adjudicated her delinquent and



ordered rehabilitative supervision and treatment. The court of appeals affirmed. The Texas Supreme Court held

otherwise, while Justice Wainwright dissented and would have affirmed.

DISPOSITION

reversed
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