SUPREME COURT OF COLORADO

Pierson v. People

279 P.3d 1217 (Colo. 2012) - Decided June 18, 2012

OPINION

Pierson v. People 279 P.3d 1217

COATS, J.

Justice COATS delivered the Opinion of the Court. 1 Pierson sought review of the court of
appeals' judgment in People v. Pierson, No. 06CA1880, 2010 WL 549208 (Colo.App. Feb. 18,
2010) (not published pursuant to CAR. 835(f), affirming his various convie-tions of felony sexual
assault on a child and indecent exposure. The district court denied the defendant's pre-trial motion
to admit evidence of the child's similar victimization by a teenage cousin, during substantially the
same time period. The court of appeals upheld the trial court's ruling, finding both that the
proffered evidence of prior sexual contact did not fall within the rape shield exception for the
source of semen, pregnancy, disease, or similar evidence of sexual intercourse, and that it was not
relevant for any of the other purposes offered by the defendant. 12 Because the proffered evidence
amounted to evidence of specific instances of the victim's prior sexual activity that was neither
included within the exception for alternate sources of semen, pregnancy, disease, or similar
evidence, nor otherwise sufficiently probative as an alternate explanation for the victim's
knowledge or pain, the trial court did not abuse its discretion in excluding the proffered evidence.
The judgment of the court of appeals is therefore affirmed. I. T3 Michael William Pierson was
charged with indecent exposure and thirteen sexual-assault-on-a-child-related felony offenses, all
arising from allegations by his eight-year-old niece that he had exposed himself to her, touched
her vagina, and made her touch his penis. Following a trial at which both the child-victim and the
defendant testified, he was convicted of indecent exposure, as well as four counts of sexual assault
on a child and sexual assault on a child by one in a position of trust, committed as part of a pattern
of abuse. He was sentenced to concurrent terms of twenty-four years to life in prison. T4
Undisputed evidence at the trial indicated that the defendant, at the invitation of his sister, the
child's mother, was temporarily living in a camper next to the family home. While living there, he
helped around the house and babysat for the victim and her younger brother. After approximately
six months, relations between the defendant and his sister became contentious, for unrelated
reasons, and she decided to ask him to leave. Shortly before the defendant actually left, however,
in a conversation about her mother's anger with him, the child-victim reported that the defendant
had been touching her. Following the child-victim's more detailed statements to the police, the
defendant was arrested. 15 Through both her testimony and various of her prior statements,
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indicated that on several occasions during his stay, the defendant had sexually assaulted her. She
indicated that these assaults consisted primarily of the defendant putting his hands down her pants
and touching her vagina. She testified that they occurred both in the house while the two were
watching TV and in the camper where the defendant lived. Her testimony indicated that no digital
penetration actually occurred, but she described feeling pain when the defendant pressed hard on
her vagina. She also testified to an incident in which the defendant pulled down his own pants and
had her touch his penis, which she described as "sticking up" and as being "big and nasty and
hairy." T6 The defendant testified on his own behalf and denied the victim's accusations. He
offered that she may have been mad at him because he often prevented her from watching
cartoons when he was watching the TV, but he offered no other explanation why *1219she would
accuse him of sexually abusing her. T7 Prior to the trial, the defense moved to admit evidence of
other sexual abuse that had come to light. During the police investigation, the victim at first
denied, but later conceded, sexual contact by an adolescent male cousin during approximately the
same time period. She described various incidents in which the two had exposed their genitalia to
each other, and in which the cousin touched her vagina and she touched his penis. When
confronted, the cousin, who was fifteen years old but was described as both mentally and
physically underdeveloped, admitted to having sexual contact with the vie-tim on five separate
occasions. T8 In his motion and argument to the trial court, the defendant asserted a number of
theories of admissibility, with reference to the presumptions of our rape shield statute. Specifically
referencing a statutory exception for other sexual activity showing the source or origin of semen,
pregnancy, disease, or any similar evidence of sexual intercourse, as well as the statutory formula
for evaluating the relevance of a history of false reporting, the defendant offered this evidence to
show an alternate source of "the witness's psychic and emotional energy;" to rebut an inference
that the complainant would not have been able describe the details of the sexual abuse had the
defendant not committed it; to challenge the victim's credibility by impeaching her; to show that
another person rather than the defendant "inflicted emotional or mental injuries on the victim
through sexual contact;" and to ensure his constitutional right to effective cross-examination. After
oral arguments and further explanation by both counsel, the trial court denied the motion in its
entirety, finding simply that neither of the two specific exceptions to the statutory presumption of
irrelevance applied and that the statutory formula for nevertheless admitting evidence of specific
instances of prior sexual conduct relevant to a material issue was not satisfied under the particular
circumstances of this case. T9 On appeal, the court of appeals affirmed the trial court's ruling with
regard to all of the defendant's theories of admissibility. We accepted further review of that
judgment only with regard to the exclusion of the evidence as offered to demonstrate an alternate
source for either physical injuries or precocious sexual knowledge of a child vie-tim. IL. T10 In
the almost-forty years since the enactment of the so-called "rape-shield statute," section 18-3-407,

C.R.S. (2011), this court bas commented on its purposes, structure, and operation a number of
times. See, e.g., In re People v. Salazar, 2012 CO 20, 272 P.3d 1067; People v. MacLeod, 176 P.3d



75 (Colo.2008); People v. Weiss, 133 P.3d 1180 (Colo.2006); People v. Bryant, 94 P.3d 624
(Colo.2004); People v. Melillo, 25 P.3d 769 (Colo.2001); People v. Murphy, 919 P.2d 191
(Colo0.1996); People v. McKenna, 196 Colo. 367, 585 P.2d 275 (1978). 1 11 As we have
previously indicated, the statute generally reflects a pronounced policy shift away from permitting
inquisitions of witnesses in sexual assault cases, and toward greater procedural protection for
those witnesses, to encourage them to come forward and confront defendants in sexual assault
cases. MacLeod, 176 P.3d at 79. The statute accomplishes this purpose largely by excluding from
certain enumerated classes of sexual-assault-related prosecutions, with two exceptions, evidence
of specific instances of a victim's or a witness's prior or subsequent sexual conduct, opinion or
reputation evidence concerning those same matters, and a victim's or witness's history of false
reporting, unless an offer of proof is made by written motion at least thirty days prior to trial and
the trial court determines, after an in-camera hearing, that the evidence is relevant to a material
issue in the case. We have previously made clear that by "relevant to a material issue" the statute
intends evidence with probative value on a matter of consequence that is not substantially
outweighed by the countervailing policy considerations of CRE 403. MacLeod, 176 P.3d at 81;
see also Salazar, 99 19-20. Should the court determine that evidence of sexual history is
admissible according to this procedure, it must then prescribe the nature of the *1220evidence that
may be admitted and the questions that may be posed. MacLeod, 176 P.3d at 80. 112 The
presumption of irrelevance requiring such an in-camera determination of admissibility, however,
does not apply with regard to evidence of prior or subsequent sexual conduct in two specific
situations. No motion and determination made outside the presence of the jury is required with
regard to evidence of prior sexual conduct involving the same actor, § 407(1)(a), or with regard to
"evidence of specific instances of sexual activity showing the source or origin of semen,
pregnancy, disease, or any similar evidence of sexual intercourse offered for the purpose of
showing that the act or acts charged were or were not committed by the defendant,” § 407(1)(b).
Because the probative worth of any particular evidence is affected by the scarcity or abundance of
other evidence on the same point, and therefore must be evaluated by comparing evidentiary
alternatives, People v. Saiz, 32 P.3d 441, 446 (Colo.2001), evidence falling within these two
exceptions may nevertheless be excluded, not only for other evidentiary reasons but even for
lacking sufficient incremental probative value, when considered in light of other available
evidence and the countervailing policy considerations of CRE 403. It is clear, however, that these
two exceptions designate types of sexual conduct evidence that are not presumed to be so unfairly
prejudicial as to require advance notice and an in-camera evaluation of their relevance. 113 In
addition to evidence of specific instances of sexual activity showing the source or origin of semen,
pregnancy, or disease, the second of these exceptions also includes a catch-all provision for "any
similar evidence of sexual intercourse offered for the purpose of showing that the act or acts
charged were or were not committed by the defendant." § 407(1)(b). On their face, the three
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scientific testing and a determination, with some degree of certainty, whether a particular person
might or might not be the source of the evidence. Without determining the precise characteristics
shared by all three, and therefore the extent to which other evidence must be "similar" to come
within the catch-all provision, that provision, by its owns terms is expressly limited to "evidence
of sexual intercourse." And while the term "sexual intercourse" may not be statutorily defined
with regard to unlawful sexual conduct, it is a commonly understood term, which describes one of
the sexual acts constituting "sexual penetration," as distinguished from the acts of "sexual contact"
proffered by the defense in this case. See § 18-3-401, C.R.S. (2011) (distinguishing and defining
separately "sexual contact" and "sexual penetration"); see also, § 18-7-401(5) (specifically
distinguishing between "masturbation" and "sexual intercourse"). Whether evidence of other
sexual conduct offered to show the source of pain or precocious knowledge might ever be
sufficiently similar to evidence "showing the source of semen, pregnancy, or disease," within the
contemplation of the statute, such evidence could therefore never come within the statutory
exception of seetion 407(1)(b), except to the extent that it were also evidence of sexual
intercourse. § 14 More importantly, however, other than for purposes of cireumventing the motion
and in-camera determination required by section 407(2), it is inconsequential whether evidence of
prior or subsequent sexual conduct offered to show the source of a vice-tim's pain or precocious
knowledge falls within one of the enumerated exceptions. As we have previously made clear, the
statutory presumption of irrelevance applicable to other evidence of prior or subsequent sexual
conduct in no way alters the required balane-ing of probativeness and countervailing
considerations enumerated in CRE 403. See, e.g., Salazar, 9 19. Quite apart from the procedural
safeguards applicable to evidence of specific instances of a victim's or witness's sexual conduct
not falling within either of the statutory exceptions, the evaluation of relevance pursuant to the
Colorado Rules of Evidence remains unchanged by the statute. III. § 15 In the case before us
today, the defendant filed a pre-trial motion to admit the disputed evidence of sexual conduct, and
an *1221in-camera determination was made by the trial court, as required by section 18-3-407(2).
But for the defendant's assertion that the trial court excluded this evidence solely on the grounds
that it did not come within the exception of section 407(1)(b), without also considering whether it
was otherwise relevant to a material issue, according to section 407(2)(e), it would therefore be
unnecessary to consider the exception at all. § 16 The defense motion in this case can hardly be
described as a model of clarity, and the arguments of neither counsel appeared to reflect a terribly
precise or accurate understanding of the statutory scheme. The defense motion was couched both
in terms of the victim's history of false reporting, acknowledging that the admissibility of which
was expressly governed by the procedure of section 407(2), and "alternate source" evidence, with
specific reference to the exception of section 407(1)(b). In his argument to the trial court, defense
counsel made no clear distinction between the two, indicating his understanding that the statutory
reference to "a history of false reporting" in subsection (2) was intended to encompass any
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case; and his understanding that the exception of subsection (1)(b) was intended to encompass any
evidence of sexual activity "offered for the purpose of showing that the act or acts charged were or
were not committed by the defendant." It was clear, however, that the court's ruling, which
included findings that the exception of subsection (1)(b) did not apply to this case and that under
the cireumstances of this case, paragraph (2) of the statute, did not allow for the admission of the
proffered evidence, was intended and was understood as a denial of the motion in its entirety.
Defense counsel neither requested clarification nor suggested that some portion of the motion
remained unresolved. § 17 Because the proffered evidence was indisputably not evidence of
sexual intercourse, it fell, for that reason if none other, outside the exception of section 407(1)(b).
Nothing in that determination, however, implies that the proffered evidence could not be relevant
to a material issue and therefore be admissible according to the provisions of seetion 407(2)(e).
There can be little question that knowledge of sexual acts and sexual anatomy unexpected of a
child of an alleged victim's chronological age might be suggestive of abuse, cf. People v. Bowers,
801 P.2d 511, 526 (Colo.1990) (child's precocious knowledge of sexual acts and sexual anatomy
indicative of sexual abuse), and to the extent such evidence of sexual abuse by someone other than
the defendant could provide a potential source for that knowledge, quite apart from the abuse
allegedly committed by the defendant, it would necessarily have some probative worth. § 18 There
is, of course, no exception to the evidentiary requirement of relevance for "precocious knowledge"
or, apart from the age and cireumstances of the child in question, even any meaningful way to
identify specific knowledge classifiable as "precocious.” The probative value of evidence of a
child's exposure to other sexual conduct and the balance of that probative value against
countervailing considerations to admissibility will necessarily depend on the nature of the sex acts
involved, as well as the age, cireum-stances, and other sources of knowledge to which the child in
question might be privy. In this case, the defense offered no specific evidence about the sexual
sophistication of this child in particular and no expert opinion concerning the sexual sophistication
of children of the victim's age and cireumstances in general. § 19 Furthermore, the sexual
knowledge displayed by the child-victim in this case involved little more than a basic awareness
of male sexual anatomy and an awareness that applying pressure to her own external genitalia
could be painful. Perhaps the only unexpected sexual knowledge included in her statements
concerning the defendant's conduct was her description, in age appropriate terms, of male arousal,
or an erect penis. To the extent that a fact-finder might infer, even without additional evidence,
that a child of the victim's age would likely be unaware of this physiological occurrence unless
she had witnessed it first-hand, the proffered evi-denee of sexual contact with the child-victim's
cousin offered no alternate explanation for *1222such knowledge. There was no suggestion that
the child-victim had ever seen her cousin's penis in an erect state, and in fact, the only evidence in
this regard cast into question whether the cousin was capable of attaining an erection. § 20 While
it might be possible, with regard to children of a sufficiently tender age, to infer, without more, a
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of the opposite sex, this could hardly be the case of a child old enough to interact with other
children and come in contact with television or other forms of media entertainment. And while
certain unusual sexual practices or perversions might seem beyond the imagination of even an
older child, in the absence of direct exposure to them, that could hardly be the case with regard to
basic anatomical information or sensations a child could experience regarding her own genitalia.
While it may well be that a child's ability to describe pain of a particular nature might naturally
lead to an inference that she must have experienced sexual abuse, nothing in the child-victim's
general description of pain or discomfort resulting from hard touching of her external genitalia in
this case suggests such a unique source of knowledge. In fact, no argument of this nature was ever
made to the trial judge, and the only suggestion remotely related to such a theory was defense
counsel's fleeting reference in his proffer to the source of physical, as well as psychological,
injury. 9§ 21 Trial courts are necessarily accorded considerable discretion in deciding questions
concerning the admissibility of evidence, and an abuse of that discretion will be found only upon a
showing that the ruling was manifestly arbitrary, unreasonable, or unfair. People v. Rath, 44 P.3d
1033, 1043 (Colo.2002). While a failure to understand the range or criteria upon which a court's
discretion is to be exercised can amount to an abuse of that discretion, the record does not indicate
any such failure in this case. The trial court expressly found that the requirements of section
407(2), which includes a requirement to admit evidence offered regarding sexual conduct of the
victim or witness found to be relevant to a material issue in the case, were not satisfied. While the
trial court did not make express findings concerning the balance of probative value and prejudicial
effect in this case, the rape-shield statute imposes no such requirement. In light of the defendant's
motion and offer of proof; the terms in which the trial court denied that motion; and the lack of
any supporting foundation or clearly precocious knowledge demonstrated in the child-victim's
accusation that might have been explained by admitting the prior abuse by her cousin, we cannot
say that the trial court abused its discretion in excluding the proffered evidence. IV. 122 Because
the proffered evidence amounted to evidence of specific instances of the victim's prior sexual
activity that was neither included within the exeeption for alternate sources of semen, pregnancy,
disease, or similar evidence, nor otherwise sufficiently probative as an alternate explanation for
the victim's knowledge or pain, the trial court did not abuse its discretion in excluding the
proffered evidence. The judgment of the court of appeals is therefore affirmed. Chief Justice
BENDER dissents.
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