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SUMMARY

The Supreme Court of Texas addressed whether an insurer's duty to indemnify is dependent on its duty
to defend under the eight-corners doctrine. The court held that the duties are distinct and that an
insurer may owe a duty to indemnify even when no duty to defend arises, because indemnity depends
on facts established and the policy terms. The court affirmed the judgment on the duty to defend,
reversed the judgment on the duty to indemnify, and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether D.R. Horton preserved its argument that extrinsic evidence should be admitted as an exception
to the eight-corners doctrine in determining Markel's duty to defend.

2. Whether the absence of a duty to defend necessarily establishes that Markel had no duty to indemnify
D.R. Horton.

3. Whether evidence submitted by D.R. Horton raised fact questions concerning coverage and Markel's
duty to indemnify.

HOLDINGS

1. D.R. Horton waived its argument for an exception to the eight-corners doctrine because it did not raise
that argument in the trial court or court of appeals until its second motion for rehearing.

2. The duty to indemnify is distinct from and independent of the duty to defend; an insurer may have a duty
to indemnify even when the duty to defend never arises.

3. Summary judgment for Markel on the duty to indemnify was improper because D.R. Horton's evidence
raised fact questions regarding Ramirez's work, D.R. Horton's additional-insured status, and potential
coverage under the CGL policy.

KEY QUOTATIONS

“We do not decide D.R. Horton's argument for this Court to recognize an exception to the eight-corners
doctrine because it did not raise this argument in the trial court or in the court of appeals until its second
motion for rehearing” (743)

“We hold that even if Markel has no duty to defend D.R. Horton, it may still have a duty to indemnify D.R.
Horton as an additional insured under Ramirez's CGL insurance policy.” (744)

“The insurer and the putative insured may introduce evidence in coverage litigation to establish or refute the
insurer's duty to indemnify.” (745)

FACTUAL BACKGROUND

James and Cicely Holmes sued D.R. Horton after discovering mold in their home, alleging that defects in the
chimney, roof, vent pipes, windows, window frames, and flashing allowed water intrusion. The homeowners'
petition identified only D.R. Horton and did not implicate subcontractor Rosendo Ramirez, whose masonry work
and repairs allegedly contributed to the defects. Ramirez's CGL policy with Markel named D.R. Horton as an
additional insured, but Markel refused to defend; D.R. Horton hired its own counsel and settled the underlying
action before trial.

PROCEDURAL HISTORY

Homeowners sued D.R. Horton for construction defects and mold damage. Markel refused to defend D.R.
Horton under a subcontractor's CGL policy that named D.R. Horton as an additional insured. The trial court



granted Markel summary judgment on both the duty to defend and duty to indemnify, and the court of appeals
affirmed. The Supreme Court affirmed the duty-to-defend ruling because D.R. Horton waived its proposed
exception to the eight-corners doctrine, but reversed the duty-to-indemnify ruling and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand the duty-to-indemnify issue to the trial court for proceedings consistent with the opinion, including
consideration of evidence and the policy's terms, conditions, exclusions, and exceptions.
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