SUPREME COURT OF MONTANA

In re M.W.

323 Mont. 433 (2004) - Decided October 26, 2004

SUMMARY

The Montana Supreme Court affirmed the termination of S.W.’s parental rights to her three daughters.

The court held that any error in admitting a social worker’s affidavit was waived or harmless because

S.W. did not cross-examine the witness about specific hearsay or move to strike portions of the

affidavit. The court also upheld the district court’s substantially adopted findings and its conclusion

that S.W.’s conduct or condition was unlikely to change within a reasonable time.
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QUESTIONS PRESENTED

1. Whether the District Court abused its discretion by admitting the Department social worker's affidavit

over S.W.'s hearsay objection.

2. Whether the District Court erred by adopting the Department's proposed findings of fact and conclusions
of law.

3. Whether the District Court erred in finding that S.W.'s conduct or condition rendering her unfit was

unlikely to change within a reasonable period of time.

HOLDINGS

1. Any potential error in admitting the social worker's affidavit was obviated because S.W. did not cross-
examine the social worker about the affidavit, identify specific inadmissible hearsay, or move to strike

the challenged portions after the District Court invited her to do so.

2. A district court's adoption of a prevailing party's proposed findings of fact and conclusions of law, even
virtually verbatim, is not error per se when the findings are comprehensive, pertinent, and supported by

the evidence.

3. The District Court properly found that S.W.'s conduct or condition rendering her unfit was unlikely to
change within a reasonable time, satisfying § 41-3-609(1)(f)(ii), MCA.

KEY QUOTATIONS

“It is a maxim of jurisprudence that acquiescence in error takes away the right of objecting to it.” (323 Mont.
at 438)

“We discourage a district court’s adoption, verbatim, of a prevailing party’s proposed findings, but such

adoption does not constitute error per se.” (323 Mont. at 438-439)

“These factors alone, however, are insufficient to terminate parental rights and it is mandatory that § 41-3-
609(1)(f)(ii) be met as well.” (323 Mont. at 439)

“The best interest of the child is paramount and takes precedence over parental rights.” (323 Mont. at 441)

FACTUAL BACKGROUND

The Department became involved with S.W.'s family after receiving repeated reports of neglect, illegal drug use
in the home, and the presence of an untreated sex offender living with S.W. and the children. The children were
removed from S.W.'s care, adjudicated youths in need of care, and placed under treatment plans requiring a safe
and stable home, substance-free living, mental-health improvement, parenting skills, and cooperation with the
Department. S.W. failed to comply with the treatment-plan requirements, continued associations that exposed the
children to risk, failed to maintain regular visitation and contact, and displayed continuing instability and
hostility. The District Court found that her conduct or condition was unlikely to change within a reasonable time

and that termination was in the children's best interests.



PROCEDURAL HISTORY

The Department petitioned for emergency protective services and temporary legal custody in November 2001,
and the petition was granted in December 2001. The children were adjudicated youths in need of care in April
2002. After S.W. failed to comply with court-approved treatment plans, the Department petitioned for permanent
legal custody and termination of parental rights in February 2003. Following a multi-day hearing, the District
Court terminated S.W.'s parental rights on August 13, 2003, and S.W. appealed.
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