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SUMMARY

The United States District Court for the Eastern District of California denied U.S. Bancorp and U.S.
Bank National Association’s renewed motion to compel arbitration and denied the plaintiffs’ motion to
strike as moot. The court held that the renewed motion was a successive motion based on evidence
defendants already possessed and declined to reconsider the arbitration issue after the Ninth Circuit
had vacated the prior order compelling arbitration. The court further concluded that the 2012 and 2013
safe-deposit-box contracts did not establish, on the record presented, that the arbitration agreement
was clearly incorporated by reference or made available to the plaintiffs.
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DISPOSITION other

PROCEDURAL POSTURE On remand from the Ninth Circuit, Defendants filed a renewed motion
to compel arbitration. Plaintiffs filed a motion to strike the renewed
motion.

STANDARD OF REVIEW The court construed the renewed motion as a successive motion to
compel arbitration and exercised its discretion to decline to entertain
it.
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QUESTIONS PRESENTED

1. Whether the court should exercise its discretion to entertain Defendants' successive motion to compel
arbitration.

2. Whether Defendants' 'new evidence' (a 2012 contract) establishes that the arbitration agreement was
properly incorporated by reference into the contract Plaintiffs signed.

3. Whether Plaintiffs' motion to strike Defendants' successive motion should be granted.

HOLDINGS

1. The court declines to exercise its discretion to entertain the successive motion because Defendants have
not presented an expanded factual record based on new evidence; they are re-arguing the same
incorporation by reference issues already decided by the Ninth Circuit.

2. Even on the merits, the motion fails. The 2012 contract's incorporation language is substantively
identical to the 2013 contract. The Ninth Circuit already found a genuine dispute of material fact as to
whether the arbitration agreement was 'called to the attention' of or 'easily available' to Plaintiffs.

3. Plaintiffs' motion to strike is denied as moot because the court denies Defendants' renewed motion to
compel arbitration on other grounds.

KEY QUOTATIONS

“the mandate of an appellate court forecloses the lower court from reconsidering matters determined in the
appellate court”

“District courts retain discretion to ‘weed out frivolous or simply repetitive motions.’”

“It is an elementary principle of judicial economy that parties are expected to raise all relevant arguments in
the briefing on a given motion; parties do not get a second bite at the apple if their initial arguments fail.”

FACTUAL BACKGROUND

Plaintiffs opened a safe deposit box with Defendants in 2000. In 2012 and 2013, they signed new safe deposit
box contracts at the bank's request to update information or get a new key slot. Defendants later drilled into the
box without consent, allegedly resulting in the loss of valuables. Plaintiffs sued. Defendants moved to compel
arbitration based on an arbitration clause in a 'Safe Deposit Box Lease Agreement' purportedly incorporated by
reference into the signed contracts.

PROCEDURAL HISTORY

Plaintiffs filed a class action complaint. Defendants moved to compel arbitration, which the court granted.
Plaintiffs appealed. The Ninth Circuit vacated the order compelling arbitration, finding a genuine dispute of
material fact as to whether the arbitration agreement was incorporated by reference. On remand, Defendants
filed a renewed motion to compel arbitration based on 'new evidence' (a 2012 contract). Plaintiffs opposed and
moved to strike the renewed motion.



DISPOSITION

other

REMAND INSTRUCTIONS

The parties shall meet and confer regarding the scheduling of this case and file a joint status report within
twenty-one (21) days addressing contemplated amendments, jurisdiction, discovery, dispositive motions, and
other case management matters.
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