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SUMMARY

The Texas Business Court grants the plaintiff’s traditional motion for summary judgment in a dispute
arising from the sale of an apartment complex and related seller financing. The court holds that the
Side Letter’s terms “default” and “payable” are unambiguous, concluding that defendants’ failure to
remit property-related fees owed at closing constituted a contractual default and triggered the
plaintiff’s put right. The court also holds that the plaintiff may seek declaratory relief concerning
qualifying defaults under related agreements, while limiting the relevant fees and distributions to those
arising from the property.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff moved for traditional summary judgment on its contract
claims arising from defendants' failure to remit Property-related fees
and the resulting exercise of a contractual Put Right.

STANDARD OF REVIEW On traditional summary judgment, the movant must conclusively
establish all essential elements of its claim and demonstrate that no
genuine dispute of material fact exists. The court takes evidence
favorable to the nonmovant as true, indulges reasonable inferences in
the nonmovant's favor, resolves doubts against the movant, and may
not weigh evidence or resolve credibility disputes.
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QUESTIONS PRESENTED

1. Whether Plaintiff could seek declaratory relief concerning defaults under related agreements when the
contractual Put Right was contained in the Side Letter.

2. Whether the term "default" in the Side Letter's Automatic Trigger provision was ambiguous.

3. Whether the term "payable" referred only to amounts that the obligor had the present liquidity to pay or
instead to amounts legally due or owed.

4. Whether the Side Letter's fee-redirection provision applied to fees and distributions arising from
unrelated transactions.

5. Whether the record conclusively established a confidentiality breach.

6. Whether defendants' use of reasonable efforts to reacquire Plaintiff's interest could be resolved as a
matter of law.

7. Whether defendants' failure to remit the One-Time Fee and Property Acquisition Fee constituted a
default and triggered Plaintiff's Put Right.

HOLDINGS

1. Plaintiff may seek declaratory relief concerning whether a qualifying default occurred under a related
agreement when that determination bears on Plaintiff's rights under the Side Letter's Put Right.

2. The term "default" is unambiguous and means the failure to perform a legal or contractual obligation;
any such default under a qualifying agreement is sufficient to constitute an Automatic Trigger.

3. As used in the Side Letter, "payable" refers to amounts legally due or owed, regardless of the obligor's
present ability or liquidity to pay.

4. The Side Letter's fee-redirection provision applies only to fees and distributions arising from the
Property, not to income from unrelated properties or ventures.

5. Defendants' failure to remit the $25,000 One-Time Fee and $1,050,000 Property Acquisition Fee
constituted a default under the Side Letter and an Automatic Trigger, thereby triggering Plaintiff's Put
Right.

6. The record did not conclusively establish that German's public statements violated the Side Letter's
confidentiality provision, so that theory could not independently support summary judgment.

7. Whether defendants used reasonable efforts to reacquire Plaintiff's interest presented a fact issue and
could not be resolved on summary judgment.

KEY QUOTATIONS



“A contractual obligation does not evaporate simply because the obligor lacks liquidity.” (¶ 3)

“The Court therefore concludes that “payable,” as used in Section I.3, is unambiguous and refers to amounts
that are legally due or owed, without regard to the obligor’s present ability to pay.” (¶ 37)

“The fees were contractual obligations that arose at closing. They were therefore “payable.” Section I.3
required that such amounts be paid to Plaintiff until its Interest was redeemed. And it is undisputed that
Defendants did not remit those amounts.” (¶ 56)

FACTUAL BACKGROUND

Plaintiff sold an apartment complex in Weatherford, Texas, to defendants in a transaction that closed on
September 5, 2023. Plaintiff provided $4.7 million in seller financing and received membership units as
collateral, while the parties executed a Side Letter giving Plaintiff a Put Right if an Automatic Trigger occurred.
The closing documents made a $25,000 One-Time Fee and a $1,050,000 Property Acquisition Fee due at
closing, but defendants did not remit those fees to Plaintiff and later refused to honor the Put Right.

PROCEDURAL HISTORY

Plaintiff sued after defendants disputed that any Automatic Trigger had occurred and refused to honor Plaintiff's
Put Right. The Business Court considered Plaintiff's traditional motion for summary judgment and granted it,
concluding that defendants' failure to remit two Property-related fees constituted a contractual default that
triggered the Put Right.
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