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SUMMARY

The Montana Supreme Court held that the prosecutor acted within its discretion by charging Scott
Smith with assault with a weapon rather than privacy in communications. However, the charge
retained in Smith’s plea agreement alleged apprehension by a third party rather than by the intended
victim and therefore failed to state the necessary elements of assault with a weapon under Montana
law. The court reversed the denial of Smith’s motion to dismiss.
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DISPOSITION reversed

PROCEDURAL POSTURE Smith appealed from the denial of his motion to dismiss Count I of a
second amended Information after pleading guilty pursuant to an
agreement that reserved his right to appeal the appropriateness of the
charge.

STANDARD OF REVIEW The denial of a motion to dismiss criminal charges is reviewed de
novo as a matter of law, with the question being whether the district
court correctly interpreted the law.
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QUESTIONS PRESENTED

1. Whether the prosecutor was required to charge Smith with privacy in communications through
intimidation over the telephone rather than assault with a weapon.

2. Whether the affidavit and Count I of the second amended Information alleged the necessary elements of
assault with a weapon under § 45-5-213, MCA.

3. Whether the victim of assault with a weapon must actually see the weapon or reasonably believe that a
weapon was being used.

HOLDINGS

1. The prosecutor was not required to charge Smith under the privacy-in-communications statute because
that statute and the assault-with-a-weapon statute punish distinct criminal conduct, and the county
attorney had discretion to select the charge when the facts supported more than one possible offense.

2. A victim need not actually see the weapon for the offense of assault with a weapon to be established.

3. Count I failed to state the necessary elements of assault with a weapon because it alleged that Tami, a
third party, experienced apprehension that Hernandez would be injured; the statute requires reasonable
apprehension in the intended victim of the serious bodily injury.

KEY QUOTATIONS

“The crime of assault with a weapon may be established: (1) if a person uses a weapon, or what reasonably
appears to be a weapon, to cause reasonable apprehension of serious bodily injury in the victim, or (2) if a
person causes reasonable apprehension that the victim will sustain serious bodily injury from a weapon, if it
reasonably appears to the victim that a weapon is involved, whether actually seen or not.” (95 P.3d at 143)

“We conclude that subpart (1)(b) does not expand the crime of assault with a weapon to an entire new group
of third parties who were fearful about the defendant inflicting serious bodily injury upon an intended
victim.” (95 P.3d at 144)

FACTUAL BACKGROUND

Smith made telephone threats to his estranged wife, Tami, stating that he would kill her boyfriend, Mac
Hernandez, with a gun and making a metallic clicking sound that he identified as a gun cocking. Smith then
called Hernandez and threatened to kill him at the hospital, causing Hernandez to put on a bulletproof vest and
contact police. Police later arrested Smith and recovered firearms from his home. Count I alleged that Tami
apprehended harm to Hernandez, while Count II alleged that Hernandez himself apprehended harm to him;
Smith pleaded guilty to Count I after Count II was dismissed.

PROCEDURAL HISTORY



The State charged Smith with two counts of assault with a weapon. The District Court denied Smith's motion to
dismiss, Smith later pleaded guilty to Count I under a plea agreement that dismissed Count II and provided for a
deferred sentence and probation, and he appealed the charging issue to the Montana Supreme Court.

DISPOSITION

reversed
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