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SUMMARY

In this concurring opinion, Justice Wecht agrees that Keith Foster’s statement was not involuntary
under the Fifth Amendment, despite police deception about his status as a suspect. The opinion
emphasizes that Foster did not preserve a distinct claim under Article I, Section 9 of the Pennsylvania
Constitution and that the decision does not resolve whether such deception could violate the state
constitution. Justice Wecht also notes that constitutionally permissible deception may nevertheless be
unwise and supports potential legislative reforms.
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QUESTIONS PRESENTED

1. Whether falsely telling a suspect that he is not a suspect, standing alone, renders a resulting confession
involuntary under the Fifth Amendment to the United States Constitution.

2. Whether the Pennsylvania Constitution imposes a more protective limitation on police deception during
interrogation was not decided because Foster failed to preserve the distinct state constitutional claim.

HOLDINGS

1. Falsely telling a suspect that he is not a suspect, by itself, does not render the suspect's resulting
statement involuntary under the Fifth Amendment.

2. Foster waived his distinct claim that the statement was involuntary under Article I, Section 9 of the
Pennsylvania Constitution because he did not comply with the issue-preservation rule requiring a litigant
to assert in the trial court that the state provision should be interpreted more expansively than its federal
counterpart and to provide reasons for doing so.

KEY QUOTATIONS

“The Supreme Court of the United States has ruled that, while lies and deceptive tactics are “relevant”
factors within a “totality of the circumstances” test, they are “insufficient” standing alone to render an
“otherwise voluntary confession inadmissible.”” (at 1)

“Thus, I join the Majority opinion.” (at 3)

FACTUAL BACKGROUND

During an interview, Detective Sellers falsely assured Keith Foster that he was not a suspect. Foster
subsequently made a statement that was challenged as involuntary under the Fifth Amendment. Foster also
sought to invoke Article I, Section 9 of the Pennsylvania Constitution, but the concurrence states that he failed to
preserve that distinct state constitutional claim.

PROCEDURAL HISTORY

The Court of Common Pleas of Allegheny County entered an order on April 18, 2022. The Superior Court
reversed that order and remanded on June 22, 2023. The Commonwealth appealed to the Supreme Court of
Pennsylvania. In the concurrence, Justice Wecht agreed with the Majority's resolution of the Fifth Amendment
voluntariness issue and stated that Foster had waived a distinct claim under Article I, Section 9 of the
Pennsylvania Constitution.
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