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SUMMARY

The Washington Supreme Court reviews a personal restraint petition challenging the Indeterminate

Sentence Review Board’s extension of Addleman’s minimum sentence. The court holds that the Board

reasonably attempted to consider Sentencing Reform Act ranges, did not unlawfully retaliate against

Addleman for protected speech by considering his slang dictionary, and did not abuse its discretion in

finding that he was not rehabilitated. The petition is denied.
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Addleman filed a personal restraint petition challenging the
Indeterminate Sentence Review Board's 2002 extension of his
minimum sentence. The Washington Supreme Court granted review

and denied the petition.

The petitioner bears the burden of showing unlawful restraint. The
court reviews whether the ISRB acted unlawfully or abused its
discretion, including by failing to follow its procedural rules, failing to
consider SRA standard ranges, or acting without consideration of and

in disregard of the facts.
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QUESTIONS PRESENTED

1. Whether the ISRB unlawfully extended Addleman's minimum sentence because the extension was

substantially longer than the standard range under the Sentencing Reform Act of 1981.

2. Whether the ISRB abused its discretion by relying on Addleman's slang dictionary in violation of his

First Amendment rights.

3. Whether the ISRB abused its discretion by failing to follow its procedural rules, failing to consider

applicable SRA standard ranges, or relying on insufficient evidence of nonrehabilitation.

HOLDINGS

1. The ISRB must make reasonable attempts to set minimum sentences consistently with the SRA, but it
has no duty to parole a prisoner whom it determines has not completed rehabilitation before the

maximum term expires.

2. A prisoner challenging an ISRB decision as retaliation for protected speech must show that the action
was in fact retaliatory and that the alleged retaliatory action advanced no legitimate penological goals.

Addleman failed to establish his claim under that standard.

3. The ISRB did not abuse its discretion because Addleman failed to show that it violated its procedural
rules, failed to consider the SRA standard ranges, or acted without consideration of and in disregard of
the facts.

KEY QUOTATIONS

“The ISRB must make reasonable attempts to set its minimum sentences consistent with the SRA but has no

duty to parole an unrehabilitated prisoner.” (151 Wash. 2d at 775)

“Based on the evidence presented, the ISRB concluded that Addleman presents too great a risk to be released
to the community at this time.” (151 Wash. 2d at 778)

FACTUAL BACKGROUND

Addleman pleaded guilty in 1979 to first degree statutory rape and was sentenced under Washington's former
indeterminate sentencing system to a maximum term of life imprisonment. The ISRB repeatedly extended his
minimum term, most recently by 175 months in 2002 after considering his criminal history, treatment records,
psychological evaluations, interview, and a slang dictionary containing sexualized and degrading descriptions of
women and named correctional personnel. The ISRB determined that Addleman had not been rehabilitated and

presented too great a risk to be released to the community.

PROCEDURAL HISTORY

Addleman pleaded guilty in 1979 to first degree statutory rape and received a maximum life sentence, with the

minimum term initially set by the Board of Prison Terms and Paroles. After earlier litigation resulted in a new



hearing because the Board had considered Addleman's litigation and grievance history, the ISRB conducted
hearings in 2000 and 2002. At the 2002 hearing, the ISRB found Addleman was not rehabilitated and extended
his minimum sentence by 175 months. The Washington Supreme Court reviewed the extension and denied

Addleman's personal restraint petition.
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OPINION

In re the Personal Restraint of Addleman

151 Wash. 2d 769

CHAMBERS, J.

Chambers, J. In 1979, Lincoln Lane Addleman, Jr. pleaded guilty to one count of first degree
statutory rape of a friend’s child. In re Pers. Restraint of Addleman, 139 Wn.2d 751, 752, 991 P.2d
1123 (2000) (Addleman II). In accordance with the law of the time, he was given a maximum life
sentence by the trial court, with the minimum to be set later by the Board of Prison Terms and

Paroles (Board).1 Id. The Board set his initial minimum sentence at 15 years. Id. It has since



extended his minimum term at least five times. Id. In 1997, the Indeterminate Sentence Review
Board (ISRB) determined that Addleman was not rehabilitated and extended his minimum
sentence by five more years. Addleman II, 139 Wn.2d at 752-53. In reaching its decision, the
ISRB considered the treatment summary provided by the Sex Offender Treatment Program; a
slang dictionary Addleman was writing, which included sexually charged terms cross-referenced
to individuals Addleman knew; and Addleman’s history and conduct, including his extensive
history of filing litigation and grievances. Id. Addleman challenged this 1997 extension on many
grounds, including the ISRB’s reliance on his litigation history. Id. We concluded that the ISRB
could not consider Addleman’s lawful and constitutional exercise of rights of redress. Addleman
I1, 139 Wn.2d at 754 (citing Farr v. Blodgett, 810 F. Supp. 1485 (E.D. Wash. 1993) and quoting
Crawford-El v. Britton, 523 U.S. 574, 588 n.10, 118 S. Ct. 1584, 140 L. Ed. 2d 759 (1998)). We
held that the ISRB’s action had an impermissible chilling effect on prisoners’ *773right of access
to the courts and remanded for a new hearing, with all reference to Addleman’s litigation and
grievance activities stricken from the record. Addleman II, 139 Wn.2d at 756. Addleman was
given this new hearing in 2000. Once again the ISRB found that he was not rehabilitated and
extended his minimum sentence by five years. Suppl. Br. of Resp’t App. 1, at 1. Then in 2002, on
its own and citing only a “procedural error,” the ISRB vacated its 2000 decision. See Suppl. Br. of
Resp’t App. 1, at 1-2.2 Addleman was given a new hearing in 2002. The ISRB again found Addle-
man was not rehabilitated. Again, it largely relied upon Addleman’s criminal history, his 1996 Sex
Offender Treatment Program Treatment Summary, an interview with Addleman, and Addleman’s
2002 psychological profile. Suppl. Br. of Resp’t App. 1, at 2-3. The ISRB also considered
Addleman’s slang dictionary and noted that it “had concerns ... as it named [Department of
Corrections] staff, correctional officers, treatment providers, and other inmates as well as
politicians . . . [and] reflected degrading and demeaning descriptions of women, as well as
sexualizing staff and correctional officers.” Id. at 3. At the conclusion of this 2002 hearing, the
ISRB extended Addleman’s minimum sentence by 175 months, more than 14 years. Because of
the arithmetic of earned early release time, the ISRB’s vacation of its 2000 decision, and our
vacation of the 1997 order, Addleman is presumptively eligible for a parolability hearing in
September 2005. Suppl. Br. of Resp’t App. 3, at 2 (Decl. of Jody Swails). We agreed to review the
2002 extension of Addleman’s minimum sentence. Wash. State Supreme Court Order, In re Pers.
Restraint of Addleman, No. 73857-2 (Sept. 5, 2003). *774Analysis To prevail on a personal
restraint petition challenging an ISRB decision, the petitioner must show unlawful restraint. RAP
16.4(b), (c); In re Pers. Restraint of Cashaw, 123 Wn.2d 138, 148-49, 866 P.2d 8 (1994). We must
decide whether the extension of Addleman’s minimum sentence was unlawful. First, we note that
Addleman’s equal protection challenge has been settled. Foster v. Wash. State Bd. of Prison Terms
&amp; Parole, 878 F.2d 1233, 1235 (9th Cir. 1989) (rejecting equal protection claim). The
legislature has the power to shape the sentencing scheme without denying equal protection. See
Frazier v. Manson, 703 F.2d 30, 36 (2d Cir. 1983). We note that Addleman was sentenced to life in



prison and has no constitutional right to be released until he has finished serving his sentence. E.g.,
Greenholtz v. Inmates of Neb. Penal &amp; Corr. Complex, 442 U.S. 1, 7, 99 S. Ct. 2100, 60 L.
Ed. 2d 668 (1979) (quoting Meachum v. Fano, 427 U.S. 215, 224, 96 S. Ct. 2532, 49 L. Ed. 2d 451
(1976)). Similarly, we have already rejected his claim that the operative statutes are
unconstitutionally vague. In re Pers. Restraint of Myers, 105 Wn.2d 257, 268, 714 P.2d 303
(1986). While Addleman has no constitutional claim to release prior to the expiration of his
maximum sentence, in reviewing his parolability, the ISRB must comply with state and federal
law and its own regulations. Cashaw, 123 Wn.2d at 150. This court may vacate and remand if it
does not. E.g., Addleman II. Reasonable Consistency Addleman essentially argues his restraint is
unlawful because his sentence is significantly longer than the standard range provided for in the
Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW. To determine whether he is correct,
we must balance two duties placed on the *775ISRB. The ISRB “shall attempt to make decisions
reasonably consistent” with the SRA. RCW 9.95.009(2).3 However, that duty must be balanced
with the fact that prisoners serving indeterminate sentences are not resentenced under the SRA. In
fact, the ISRB “shall not, however, until his or her maximum term expires, release a prisoner,
unless in its opinion his or her rehabilitation has been complete and he or she is a fit subject for
release.” RCW 9.95.100 (emphasis added). We conclude that between a statutory requirement that
a prisoner is not to be released until rehabilitation is complete and a duty to attempt consistency
with the SRA, the statutory requirement trumps the duty to attempt. The two duties, however, are
not mutually exclusive but can be exercised in harmony with each other. The ISRB must make
reasonable attempts to set its minimum sentences consistent with the SRA but has no duty to
parole an unrehabilitated prisoner. Slang Dictionary Addleman argues that the ISRB
inappropriately relied upon a “slang dictionary” he was developing. He claims that the denial of
parole was retaliation for exercising his First Amendment rights. Addleman is correct that the State
may not retaliate against him on the basis of exercising his free speech rights. Mt. Healthy City
Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 283-84, 97 S. Ct. 568, 50 L. Ed. 2d 471 (1977);
Addleman II, 139 Wn.2d at 752-54. However, he is not the first prisoner to claim retaliation based
on the exercise of free speech, and there is a well established jurisprudence for analyzing such
claims. Addleman must demonstrate *776that the ISRB’s action was in fact retaliatory and that the
alleged retaliatory action advanced no legitimate penological goals. Hargis v. Foster, 312 F.3d 404,
409 (9th Cir. 2002); Barnett v. Centoni, 31 F.3d 813, 814-16 (9th Cir. 1994) (citing Rizzo v.
Dawson, 778 F.2d 527, 532 (9th Cir. 1985)). Addleman does not attempt to meet this standard.
Instead, he argues that the standard applied in Addleman II to a right of access to the courts should
apply instead. Under this proposed standard, he would merely need to show that he engaged in
protected conduct, that "an adverse action was taken against the plaintiff that would deter a person
of ordinary firmness from continuing to engage in that conduct,” and that there was a causal
connection between the two. Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 1999), cited with
approval in Addleman II, 139 Wn.2d at 754. However, this takes Addleman II far from the issue



we were considering. In that case, this court considered the ISRB’s denial of parole on the (partial)
basis of Addleman’s vigorous use of the judicial system. Cf. Addleman II, 139 Wn.2d at 755. Over
the past decades, precise tests for evaluating free speech challenges in the prison context have
been developed and are regularly applied. Addleman has not met his initial burden of arguing
under established jurisprudence that the consideration of his slang dictionary is impermissible.
Abuse of Discretion Addleman bears the burden of demonstrating that the ISRB abused its
discretion when it extended his minimum term. See generally In re Pers. Restraint of Locklear, 118
Wn.2d 409, 418, 823 P.2d 1078 (1992). The ISRB abuses its discretion and acts unlawfully when
it fails to follow its own procedural rules for parolability hearings. Id.; cf. Cashaw, 123 Wn.2d at
149-50. Addleman does not demonstrate that the ISRB failed to follow its own procedural rules.
The ISRB may also abuse its discretion by *777failing to consider the standard ranges set forth in
the SRA. Locklear, 118 Wn.2d at 418; see generally Myers, 105 Wn.2d 257. First, Addleman
argues, essentially, that discretion must have been abused because his current minimum sentence is
so much larger than the sentence he would have received under the SRA. Again, those sentenced
prior to the SRA are not entitled to retroactive application of an SRA standard sentence. See, e.g.,
Addleman v. Bd. of Prison Terms &amp; Paroles, 107 Wn.2d 503, 511, 730 P.2d 1327 (1986).
While the court will consider the result of the ISRB’s exercise of discretion, “courts are not a super
Indeterminate Sentencing Review Board.” In re Pers. Restraint of Whitesel, 111 Wn.2d 621, 628,
763 P.2d 199 (1988). Second, Addleman argues that the ISRB abused its discretion because, he
believes, there was insufficient evidence to support its conclusion that he was not rehabilitated. We
disagree. At the least, Addleman would have to show that the ISRB acted “without consideration
of and in disregard of the facts.” Ben-Neth v. Indeterminate Sentencing Review Bd., 49 Wn. App.
39, 42, 740 P.2d 855 (1987). However, he does not meet this burden as there was ample evidence
supporting the ISRB’s conclusion that Addleman was not rehabilitated and evidence to the
contrary was duly considered. E.g., ISRB Decision &amp; Reasons (ISRB Decision) (final
decision May 1, 2002), attach, to Mot. for Discretionary Review. Since we have taken review of
this case, we will examine the ISRB’s Decision with some care. We note, however, normally a
mere allegation that the ISRB was arbitrary and capricious will not be considered by this court
without some prima facie showing by the petitioner. The ISRB’s Decision notes that Addleman
was convicted of one count of statutory rape in the first degree and sentenced to a maximum of life
in prison. The ISRB’s Decision also notes that the range under the SRA is 108 to 144 months and
as of the date of the hearing Addleman had served 261 months. Addleman’s prior criminal history
included a 1963 *778indecent liberties conviction, a 1963 assault which involved a stabbing, and a
1973 aggravated kidnapping conviction which is described as sexually motivated and involved a
teenage girl. In treatment, Addleman identified 31 victims ranging in age from infancy to a 39 year
old woman (Addleman now admits to only seven or eight victims). Addleman has progressed with
treatment and has apparently been compliant with all institutional rules since 1989. He has,

however, maintained a slang dictionary of sexual terms reflecting degrading and demeaning



descriptions of women, as well as sexualizing correctional staff and officers by name. A current
psychological evaluation was performed in January 2002, prior to his 2002 hearing. Several
psychological screening and evaluation tests were performed.4 Those tests and the psychologist
suggest that Addleman presents a high risk of committing another violent offense within six
months after release. Based on the evidence presented, the ISRB concluded that Addleman
presents too great a risk to be released to the community at this time. Conclusion We conclude that
the ISRB has considered the presumptive ranges in computing Addleman’s sentence and has set
forth an adequate record of reasons to justify a departure from the standard range. We further
conclude Addleman has not shown that his constitutional rights have been violated. Addleman’s
other claims are either outside the scope of review granted or have already been resolved by this
court and do not merit review. We hold that Addleman has failed to meet his burden and his
petition is denied. Ireland, Bridge, Owens, and Fairhurst, JJ., concur. Madsen, J., concurs in the
result. Under Washington’s former indeterminate sentencing system, the trial court determined the
defendant’s maximum sentence, with certain statutory exceptions. RCW 9.95.010, .011. Generally,
the minimum sentence was set by the Board. Such sentences are now reviewed periodically by its
successor, the Indeterminate Sentence Review Board (ISRB). Id.; see generally ch. 9.95 RCW.
Prisoners have no vested right to be released after serving their mandatory minimum sentence; the
mandatory minimum sentence merely establishes the date for a review of parolability. E.g., In re
Pers. Restraint of Cashaw, 123 Wn.2d 138, 147, 866 P.2d 8 (1994). This indeterminate sentencing
system was abandoned by Washington State with the Sentencing Reform Act of 1981 (SRA) and
applies only to a dwindling number of convicts, including Addleman, whose misdeeds predate
implementation of the Act. See Laws op 1981, ch. 137; ch. 9.94A RCW. While the record is sparse
and unclear, it appears that the ISRB had not accounted for Addleman’s earned early release time.
This time is deducted from his minimum sentence. Accordingly, Addleman was eligible for a
parolability review much sooner than anticipated. Suppl. Br. of Resp’t App. 3, at 2 (Decl. of Jody
Swails); see also ROW 9.95.070, .110. We grant all motions before the court to expand the record
and deny Addleman’s motion for a reference hearing to contextualize the expanded record. More
than 15 years ago, the ISRB reviewed all indeterminate sentences in light of the SRA and adjusted
about 40 percent of the sentences. Indeterminate Sentence Review Board, Report to Washington
State Senate Human Services and Corrections Committee (Nov. 6, 1987) (attach, to Amicus Curiae
Br. Wash. Ass’n of Criminal Defense Lawyers). Addleman has not shown that the ISRB failed to
“attempt” to make his sentence consistent with the SRA at that time. It may well be that the tests
relied upon by the ISRB are unreliable as contended by Amicus Washington Association of
Criminal Defense Lawyers and that the ISRB is really inappropriately treating Addleman as a

persistent sexual offender without appropriate process or expertise. We do not reach this issue.
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