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SUMMARY

The Nebraska Supreme Court dismissed the State’s appeal from an order making grand jury transcripts

and exhibits available for public review following indictments arising from an in-custody death. The

court held that the disclosure proceeding was a special proceeding but that the order did not affect a

substantial right and therefore was not a final, appealable order.
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The State appealed a district court order overruling its motion to
prevent public disclosure of grand jury transcripts and exhibits. The
Nebraska Supreme Court first considered whether the order was final

and appealable.

A jurisdictional question that does not involve a factual dispute is
reviewed as a matter of law, independently of the lower court’s

decision.
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QUESTIONS PRESENTED

1. Whether the Nebraska Supreme Court had appellate jurisdiction over the district court’s order

concerning public disclosure of grand jury documents.
2. Whether the district court’s order was a final, appealable order under Neb. Rev. Stat. § 25-1902.

3. Whether the disclosure proceeding constituted a special proceeding and, if so, whether the order affected

a substantial right.

HOLDINGS

1. An appellate court has a duty to determine whether it has jurisdiction before addressing the legal issues
presented for review.

2. A hearing on a motion concerning public disclosure of grand jury documents under Neb. Rev. Stat. § 29-
1407.01(2)(b) is a special proceeding.

3. The order overruling the State’s motion to prevent public disclosure of the grand jury transcript and

exhibits was not a final, appealable order because it did not affect a substantial right.

4. The district court had jurisdiction to consider motions pertaining to incidental matters within the scope

of its jurisdiction over disclosure of grand jury records.

KEY QUOTATIONS

“An order is final for purposes of appeal under § 25-1902 if it affects a substantial right and (1) determines
the action and prevents a judgment, (2) is made during a special proceeding, or (3) is made on summary
application in an action after judgment is rendered.” (133)

“In a special proceeding, an order is final and appealable if it affects a substantial right of the aggrieved
party.” (135)

“For the reasons stated above, we dismiss the appeal for lack of jurisdiction.” (137)

FACTUAL BACKGROUND

The Douglas County District Court convened a grand jury to investigate the in-custody death of Zachary
Bearheels and appointed a special prosecutor from the Nebraska Attorney General’s Office. The grand jury
returned true bills indicting two police officers. The district court sua sponte ordered the grand jury transcript
and exhibits made available for public review under Neb. Rev. Stat. § 29-1407.01(2)(b), and later overruled the

special prosecutor’s motion to prevent disclosure.

PROCEDURAL HISTORY

The Douglas County District Court impaneled a grand jury to investigate an in-custody death. After the grand
jury returned indictments against two police officers, the district court ordered the grand jury transcript and

exhibits made available for public review. The special prosecutor moved to seal the materials, but the district



court overruled the motion. The State appealed, and the Nebraska Supreme Court dismissed the appeal for lack

of appellate jurisdiction.
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