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SUMMARY

The Nevada Supreme Court denied a petition for a writ of prohibition or mandamus challenging an
order compelling production of attorney-prepared memoranda and handwritten notes used by a witness
to refresh his recollection before a deposition. The court held that NRS 50.125 applies to depositions
as well as in-court hearings and requires production of writings used to refresh memory, even when
protected by the attorney-client privilege or work-product doctrine. The court concluded that the
district court properly ordered production of the unredacted memoranda.
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QUESTIONS PRESENTED

1. Whether KB Home laid a sufficient foundation to invoke NRS 50.125 for writings reviewed by Holman
to refresh his recollection.

2. Whether NRS 50.125 requires disclosure of writings used to refresh a witness's recollection
notwithstanding the attorney-client privilege and work-product doctrine.

3. Whether the term "hearing" in NRS 50.125 includes depositions and deposition testimony.

4. Whether the district court properly ordered production of the unredacted attorney-prepared memoranda.

HOLDINGS

1. KB Home established a sufficient foundation because it confirmed that Holman reviewed the
memoranda, the purpose of reviewing them, and that the review refreshed his recollection.

2. NRS 50.125 operates as a waiver of attorney-client privilege and work-product protection when a
witness uses a privileged writing to refresh recollection before or during testimony, requiring production,
inspection, cross-examination, and use of relevant portions for impeachment.

3. NRS 50.125 applies to depositions and deposition testimony as well as to in-court hearings.

KEY QUOTATIONS

“Therefore, we conclude that when a witness uses a privileged document to refresh his or her recollection
prior to giving testimony at a deposition, an adverse party is entitled to have the writing produced at the
deposition pursuant to NRS 50.125.” (at 12)

“We conclude that reviewing a document for the purpose of refreshing one's memory prior to or during
testimony serves as a waiver to the attorney-client privilege and the work-product doctrine under NRS 50.125,
allowing the adverse party to demand production of the document, inspect it, cross-examine the witness on the
contents, and admit the document into evidence for the purpose of impeachment.” (at 13)

FACTUAL BACKGROUND

The underlying action arose from a real-estate transaction dispute involving Las Vegas Development Associates
and related entities and KB Home Nevada, Inc. During the deposition of Essex Real Estate Partners' principal,



George Holman, Holman acknowledged that he had reviewed two attorney-prepared memoranda and
handwritten notes to refresh his recollection and prepare for the deposition. He refused to disclose the
documents, asserting attorney-client privilege and work-product protection, but the district court ordered
production of the unredacted memoranda under NRS 50.125.

PROCEDURAL HISTORY

During discovery in an underlying real-estate dispute, KB Home deposed George Holman, who testified that he
had reviewed attorney-prepared memoranda and handwritten notes to refresh his recollection before and during
the deposition. The district court granted KB Home's motion to compel production, and after review by the
discovery commissioner, adopted the recommendation requiring production of the unredacted memoranda. The
petitioners sought extraordinary writ relief from the Nevada Supreme Court, which denied the petition.
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