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SUMMARY

Justice Eva M. Guzman concurred in the Texas Supreme Court’s decision holding that Jorge Melendez
failed to prove a retaliatory-discharge claim under the Texas Workers’ Compensation Act. The
concurrence explains that uniform enforcement of a reasonable leave policy is an inferential rebuttal
defense, not an affirmative defense, and that the employee retains the burden to prove causation and
disprove the employer’s leave-policy explanation. It also addresses the treatment of that defense in
legal-sufficiency review and jury-charge proceedings.
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QUESTIONS PRESENTED

1. Whether uniform enforcement of a reasonable leave policy is an inferential rebuttal defense to a
retaliatory-discharge claim under the Texas Workers' Compensation Act.

2. Whether the employee bears the burden of disproving that termination resulted from uniform
enforcement of a reasonable leave policy.

3. Whether the trial court erred by refusing to submit a separate jury question on the leave-policy defense.

4. Whether the evidence was legally sufficient to support the jury's retaliatory-discharge finding.

HOLDINGS

1. When an employer produces evidence that an adverse employment action resulted from uniform
enforcement of a reasonable leave policy, the employee must prove the elements of retaliation and
disprove that termination was based on the leave policy.

2. Uniform enforcement of a reasonable leave policy is an inferential rebuttal defense, not an affirmative
defense, because it rebuts the causation element of the employee's retaliatory-discharge claim rather than
avoiding liability after all elements are proved.

3. An inferential rebuttal defense cannot be submitted to the jury through a separate jury question; it must
be presented through jury instructions.

KEY QUOTATIONS

“Absent evidence proving the leave policy was applied in a discriminatory manner or the reason for
discharge was pretextual, a retaliatory discharge claim is not viable.” (at 1)

“If an employee’s termination is required by the uniform enforcement of a reasonable absentee policy, then it
cannot be the case that termination would not have occurred when it did but for the employee’s assertion of a
compensation claim or other conduct protected by section 451.001.” (at 2)

“A leave-policy defense cannot be treated as an affirmative defense because doing so would impermissibly
shift the burden of causation to the defendant in contravention of the retaliatory-discharge statute.” (at 3)

FACTUAL BACKGROUND

Melendez filed a workers' compensation claim and remained on medical leave beyond the twelve weeks
protected by the Family and Medical Leave Act. Kings Aire terminated him pursuant to a leave policy that the
concurrence describes as reasonable and uniformly enforced. Although the jury found that the termination was
for filing a workers' compensation claim, the record contained no evidence of employer subterfuge or that the
leave policy was inapplicable or discriminatorily applied.

PROCEDURAL HISTORY

The case reached the Supreme Court of Texas on Kings Aire's petition for review. The jury found that Melendez
was terminated for filing a workers' compensation claim, and the trial court declined to submit a separate jury
question on Kings Aire's leave-policy defense. The concurrence states that the Supreme Court's disposition of



Kings Aire's first appellate point mooted the second point and that the Court held Melendez failed to prove
retaliatory discharge.
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