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SUMMARY

The Supreme Court of Ohio held that a court may compel a public authority to initiate appropriation
proceedings through mandamus only after determining that the claimant's property has been taken.

The court reversed and remanded because the court of appeals granted the writ without first deciding
whether the city had effected a taking, directing further proceedings on that issue and requiring clear

and convincing evidence.
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QUESTIONS PRESENTED

1. Whether a court may grant a writ of mandamus compelling a public authority to commence an

appropriation proceeding before determining that the authority has taken the relators' property.

2. Whether the Wassermans were required to establish that a compensable taking had occurred before

obtaining mandamus.

HOLDINGS

1. A court may compel a public authority to institute an appropriation proceeding through mandamus only

after determining that the relators' property has been taken; merely alleging a taking is insufficient.

KEY QUOTATIONS

“But to be entitled to the requested writ of mandamus to compel an appropriation proceeding, relators in
these cases must do more than merely allege a taking—they must establish that a taking of their property by a

public authority has occurred.” (1 3)

“In these [mandamus] actions, the court, as the trier of fact and law, must determine whether the private
property had been taken by the public authority.” (9 3)

“Therefore, the court of appeals erred in granting a writ of mandamus to compel the city and its mayor to

commence an appropriation proceeding when the court had not yet determined that the Wassermans’ property
had been taken by the city.” (1 4)

FACTUAL BACKGROUND

The City of Fremont constructed a reservoir on property associated with the Wassermans. The Wassermans
alleged that the construction damaged drainage tiles belonging to them and interfered with their drainage
easement over city property and their use of their own property because of inadequate drainage. They claimed

these actions constituted a taking of their property.

PROCEDURAL HISTORY

The Wassermans alleged that construction of a city reservoir damaged drainage tiles and interfered with drainage
easements and use of their property, constituting a taking. The Court of Appeals for Sandusky County granted a
writ of mandamus compelling the city and mayor to commence an appropriation proceeding. The Supreme Court
of Ohio reversed and remanded for the court of appeals to determine, after receiving evidence, whether a taking

had occurred.
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REMAND INSTRUCTIONS

The court of appeals was directed to conduct further proceedings consistent with the opinion, including

permitting the parties to submit evidence concerning whether a taking of the Wassermans' property occurred.

The Wassermans must establish entitlement to the writ by clear and convincing evidence.
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