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SUMMARY

The Tennessee Supreme Court held that adequate screening procedures may rebut the presumption of

shared confidences and avoid automatic vicarious disqualification of a law firm under Tenn. Sup. Ct.

R. 8, Canon 5, DR 5-105(D). The court nevertheless affirmed disqualification of the firm because the
attorney's switch from representing the Blackwoods to joining the firm representing their adversaries

in the same litigation created a serious appearance of impropriety.
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The Blackwoods moved to disqualify the Waller law firm from
representing the Clinards and American Limestone because a Waller
attorney, Maclin P. Davis, had previously represented the Blackwoods
in the same litigation. The trial court denied disqualification, the Court
of Appeals reversed, and the Tennessee Supreme Court affirmed the

Court of Appeals.

Attorney-disqualification rulings are reviewed for abuse of discretion.
Interpretation and application of the Tennessee Supreme Court's
ethical rules are reviewed plenarily, and the Court closely scrutinizes a
trial court's disqualification ruling for an abuse of discretion arising

from an improper legal standard.

Published Tennessee Supreme Court opinion; binding precedent in

Tennessee.

John M. Clinard, Edward Clinard, American Limestone Company, Inc.

v. C. Roger Blackwood, Nancy Dods Blackwood



civil procedure  motions to dismiss ~ commercial litigation

PRACTICE AREAS

legal ethics  attorney disqualification = professional responsibility ~ civil procedure

QUESTIONS PRESENTED

1. Whether adequate screening procedures can rebut the presumption of shared confidences and prevent

automatic vicarious disqualification of a law firm under Tenn. Sup. Ct. R. 8, Canon 5, DR 5-105(D).

2. Whether the appearance of impropriety constitutes an independent basis for disqualifying a law firm

even when screening procedures have effectively prevented the sharing of confidential information.

3. Whether the trial court abused its discretion by failing to apply the appearance-of-impropriety standard.

HOLDINGS

1. DR 5-105(D) does not require automatic vicarious disqualification of an attorney's law firm when the
attorney has a former-client conflict. Adequate screening procedures may rebut the presumption that
confidential information was shared with the attorney's new firm.

2. The Waller firm's screening procedures were sufficient to rebut the presumption that Davis and his
secretary shared the Blackwoods' confidential information with the Waller attorneys representing the

Clinards and American Limestone.

3. Even when screening effectively prevents actual sharing of confidences, a serious and objectively
established appearance of impropriety may independently require vicarious disqualification. Because
Davis's new firm represented the Blackwoods' adversary in the very litigation in which Davis had
previously represented and obtained confidences from the Blackwoods, the appearance of impropriety

required disqualification.

KEY QUOTATIONS

“When an attorney has a conflict of interest arising from a former representation that would prohibit
representation of a present client, DR 5-105(D) does not require automatic vicarious disqualification of that

attorney's law firm.” (181)

“When screens can eliminate the sharing of confidences, a client's right to counsel of choice should be

preserved.” (184)

“The appearance of impropriety is therefore an independent ground upon which disqualification may be
based.” (187)

“We further find that the appearance of impropriety in this case is undiminished by the screening procedures
put in place by the Waller firm.” (189)

FACTUAL BACKGROUND



Maclin P. Davis represented C. Roger and Nancy Dods Blackwood, including in the property-line and blasting-
damage litigation underlying the case. Davis later left the firm representing the Blackwoods and joined the
Waller firm, which represented the Clinards and American Limestone against the Blackwoods in the same
litigation. When Davis returned to the Waller firm, the firm screened him and his secretary from the matter
through written restrictions, file-access limitations, communication prohibitions, physical separation, and
exclusion from fees. Despite finding no actual sharing of confidences, the Supreme Court concluded that Davis's

change of sides in the same litigation created a serious appearance of impropriety requiring disqualification.

PROCEDURAL HISTORY

The trial court ruled that the Waller firm was not disqualified after implementing screening procedures to isolate
Davis and his secretary from the litigation. The Blackwoods obtained an interlocutory appeal, and the Court of
Appeals held that the screening procedures were insufficient to rebut the presumption of shared confidences. The
Tennessee Supreme Court granted review, held that the screening procedures did rebut that presumption, but
concluded that the trial court nevertheless abused its discretion by failing to consider the appearance-of-

impropriety standard.
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