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SUMMARY

The New York Court of Appeals held that an accusatory instrument sufficiently alleged criminal
possession of marihuana in the fifth degree. The court concluded that a defendant located inside a
personal vehicle on a public street was in a public place under Penal Law § 240.00(1), and that
allegations that an officer observed marihuana in the defendant's hand supported the inference that it
was open to public view. The court affirmed the Appellate Term's order.
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QUESTIONS PRESENTED

1. Whether a defendant seated in a privately owned automobile on a public street is in a public place under
Penal Law § 221.10(1) and Penal Law § 240.00(1).

2. Whether allegations that a police officer observed the defendant holding marihuana in a ziplock bag in
his hand, while standing outside the vehicle, were sufficiently nonconclusory to establish that the
marihuana was open to public view.

3. Whether the guilty plea forfeited defendant's challenge to the accusatory instrument.

HOLDINGS

1. A guilty plea forfeits most appellate claims but does not waive a jurisdictional challenge to the
sufficiency of the accusatory instrument because a valid and sufficient accusatory instrument is a
nonwaivable jurisdictional prerequisite to a criminal prosecution.

2. A person located inside a privately owned automobile on a public street or highway is in a public place
for purposes of Penal Law § 221.10(1), because the vehicle's private character does not change the
public character of the highway on which it is located.

3. The accusatory instrument was jurisdictionally sufficient because allegations that the officer smelled
marihuana, observed defendant holding marihuana in a ziplock bag, and viewed it from outside the
vehicle supported a reasonable inference that the marihuana was unconcealed and susceptible to viewing
by members of the public.

KEY QUOTATIONS

“A valid and sufficient accusatory instrument is a nonwaivable jurisdictional prerequisite to a criminal
prosecution” (741)

“An information is valid for jurisdictional purposes if it contains nonconclusory factual allegations that, if
assumed to be true, address each element of the crime charged, thereby affording reasonable cause to believe
that defendant committed that offense” (742)

“the statute does not require that a member of the public (other than a law enforcement officer) have actually
seen the contraband—it requires only that the substance have been “open” or unconcealed in a manner
rendering it susceptible to such viewing.” (748)

FACTUAL BACKGROUND

A police officer stopped defendant while he was driving on a public street in Brooklyn after observing a traffic
infraction. Upon approaching the vehicle, the officer smelled a strong odor of marihuana and saw defendant
holding a ziplock bag containing marihuana in his hand. Defendant pleaded guilty to fifth-degree criminal
possession of marihuana after the discovery of additional contraband, and he challenged the accusatory
instrument's allegations that he possessed marihuana in a public place and that it was open to public view.



PROCEDURAL HISTORY

During a traffic stop on a public street, police observed defendant holding marihuana in his vehicle. Defendant
pleaded guilty to criminal possession of marihuana in the fifth degree in satisfaction of multiple charges and was
sentenced to five days in jail. The Appellate Term affirmed his conviction, and the Court of Appeals affirmed the
Appellate Term's order.

DISPOSITION

affirmed
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