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SUMMARY

The Oklahoma Supreme Court held that the evidence did not warrant a jury instruction on assumption
of risk in a negligence action arising from injuries sustained while the plaintiff attempted to stop a
departing vehicle. The court distinguished assumption of risk from contributory negligence and
affirmed the trial court's order granting a new trial because the erroneous instruction presented

assumption of risk as a complete defense.
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PROCEDURAL POSTURE Plaintiff appealed from an order granting him a new trial after the jury
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QUESTIONS PRESENTED

1. Whether the trial court erred in granting Thomas a new trial on the ground that the assumption-of-risk

instruction was improperly given.

2. Whether the evidence supported an assumption-of-risk jury instruction in a negligence action involving

a face-to-face encounter between strangers.

3. Whether Thomas's conduct constituted assumption of risk or instead presented an issue of contributory

negligence.

HOLDINGS

1. The evidence did not warrant an instruction on assumption of risk because Thomas did not expressly
agree to release Holliday from liability, lack a legally relevant pre-existing or status-based relationship
with Holliday, or consent to the particular harm he suffered.

2. Conduct that amounts to lack of due care or heedlessness, without consent to the harm, is contributory

negligence rather than assumption of risk.

3. The trial court's order granting Thomas a new trial was legally tenable and therefore was affirmed.

KEY QUOTATIONS

“We answer this question in the negative and hold that the evidence adduced at trial did not warrant an

instruction on assumption of risk.” (at 166)

“A plaintiff may expose himself to potential harm and not consent to relieve the defendant of any future duty

to act with reasonable care.” (at 170)

“For risk assumption to avail as a defense to a tort claim for negligence there must either be an express
agreement, a pre-existing status between the defendant and plaintiff, or an element of consent to the harm that

is known and appreciated by the plaintiff.” (at 171)

FACTUAL BACKGROUND

Thomas, a Safeway security guard and off-duty Lawton police officer, observed Holliday partially eat and
replace a pastry in a grocery store. Thomas followed Holliday to a vehicle, approached it, and attempted to enter
the vehicle or turn off its ignition as Holliday began driving away. Thomas grabbed the back of a bucket seat and

jumped onto the side of the moving vehicle, then fell and injured his shoulder.

PROCEDURAL HISTORY

Thomas sued Holliday for personal injuries sustained when Thomas attempted to stop or investigate Holliday's
departure from a grocery-store parking lot. Holliday asserted assumption of risk, and the trial court gave a jury
instruction treating that defense as a complete bar to recovery. The jury returned a verdict for Holliday. The trial



court granted Thomas a new trial because the assumption-of-risk instruction was improper, and Holliday

appealed.

DISPOSITION

affirmed
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