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SUMMARY

The Massachusetts Supreme Judicial Court affirms Michael Moscaritolo’s convictions for murder in
the first degree, burglary with assault on an occupant, unarmed robbery, and larceny of firearms. The
court rejects his challenges to the sufficiency of the evidence, the denial of an involuntary
manslaughter instruction, the admission of multilevel hearsay, and the asserted duplicative nature of
the burglary conviction, and declines to grant relief under G. L. c. 278, § 33E.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support first-degree murder on the theory of deliberate
premeditation.

2. Whether the trial judge erred by refusing to instruct the jury on involuntary manslaughter.

3. Whether testimony recounting Ferguson's statements about Moscaritolo's robbery plan constituted
inadmissible multilevel hearsay.

4. Whether the conviction for burglary with assault on an occupant was duplicative of the first-degree
felony-murder conviction.

5. Whether extraordinary relief under G. L. c. 278, § 33E, warranted a new trial or reduction of the murder
conviction.

HOLDINGS

1. The court declined to reach the defendant's sufficiency challenge to deliberate premeditation because the
jury also convicted him on the independently sufficient theories of extreme atrocity or cruelty and
felony-murder, neither of which he challenged.

2. The trial judge properly refused to instruct on involuntary manslaughter because no view of the evidence
supported wanton or reckless conduct causing death without malice.

3. The admission of Romani's testimony about Ferguson's statements was an abuse of discretion because
Ferguson's statements to his girlfriend were not shown to have been made during the joint venture and in
furtherance of it, but the error was harmless and did not warrant reversal.

4. The burglary-with-assault-on-an-occupant conviction was not duplicative of the first-degree murder
conviction because the murder conviction rested on both felony-murder and other theories; the predicate
felony therefore stood.

5. Independent review of the entire record disclosed no basis to order a new trial or reduce the first-degree
murder conviction.

KEY QUOTATIONS

“"Out-of-court statements by joint venturers are admissible against the others if the statements are made
during the pendency of the criminal enterprise and in furtherance of it."” (30)

“The admissibility of Romani's testimony turns on whether the record supports the trial judge's finding by a
preponderance of the evidence that Ferguson made the statements in furtherance of the joint venture.” (31)

“For the reasons discussed, the judgment convicting the defendant of murder in the first degree and the
remaining judgments are affirmed.” (37)



FACTUAL BACKGROUND

Michael Moscaritolo and coventurers James W. Ferguson and Mark O'Brien planned to rob Robert McKenna's
Marshfield home of marijuana and firearms. During the robbery, McKenna sustained repeated blows to his head
and body, including blows from a frying pan dented by the force of the attack, and a deep arm injury caused by
broken glass; he died from exsanguination. Physical, forensic, and testimonial evidence linked Moscaritolo to
the home, the attack, the stolen firearms, and the subsequent concealment and disposal of evidence.

PROCEDURAL HISTORY

The indictments were returned in the Superior Court Department on November 25, 2015. At the first trial, the
jury convicted the defendant of burglary with assault on an occupant, unarmed robbery, and five counts of
larceny of a firearm, but could not reach a unanimous verdict on murder, resulting in a mistrial on that charge.
After a second trial, the defendant was convicted of murder in the first degree on theories of deliberate
premeditation, extreme atrocity or cruelty, and felony-murder, and received a life sentence without parole, with
concurrent sentences on the remaining convictions. The Supreme Judicial Court affirmed all judgments and
declined to grant relief under G. L. c. 278, § 33E.

DISPOSITION

affirmed
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