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SUMMARY

The court considers Early Warning Services, LLC’s motion to dismiss or, alternatively, for summary
judgment in a Fair Credit Reporting Act action concerning disclosure of a consumer file under 15
U.S.C. § 1681g. The court converts the motion to one for summary judgment, holds that mailing the
disclosure would satisfy the statutory disclosure obligation even if the consumer did not receive it, and
denies summary judgment because a factual dispute may remain about whether the disclosure was
mailed. The court permits limited discovery on that issue and denies the plaintiff’s motion for leave to
file a surreply.
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DISPOSITION other

PROCEDURAL POSTURE Defendant moved to dismiss the FCRA complaint or, alternatively, for
summary judgment based on matters outside the pleadings. The court
converted the motion to one for summary judgment, denied it without
prejudice, and permitted limited discovery concerning whether
defendant actually mailed the statutory disclosure. The court also
denied plaintiff's motion for leave to file a surreply.

STANDARD OF REVIEW Summary judgment is proper when there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of
law. The evidence must be viewed in the light most favorable to the
nonmoving party, and the court does not sua sponte search the record
for evidence creating a factual dispute. Under Rule 56(d), limited



discovery may be allowed when the nonmovant cannot yet present
facts essential to oppose summary judgment.

PRECEDENTIAL VALUE unpublished district court opinion; persuasive only
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether the motion to dismiss should be converted to a motion for summary judgment under Federal
Rule of Civil Procedure 12(d) because the court considered matters outside the pleadings.

2. Whether mailing a consumer's file, without proof that the consumer actually received it, satisfies a
consumer reporting agency's disclosure obligation under 15 U.S.C. § 1681g.

3. Whether summary judgment should be granted before discovery when the record leaves a factual
question as to whether the disclosure was actually mailed.

4. Whether plaintiff showed good cause for leave to file a surreply under Southern District of Ohio Civil
Rule 7.2(a)(2).

HOLDINGS

1. A motion to dismiss that presents matters outside the pleadings must be treated as a motion for summary
judgment under Rule 12(d); because defendant expressly moved in the alternative for summary
judgment and the court considered the supporting affidavit, conversion was appropriate.

2. Proof that a consumer reporting agency properly mailed the consumer's file is sufficient to satisfy the
disclosure obligation under 15 U.S.C. § 1681g, independent of whether the consumer actually received
the mailed disclosure.

3. Summary judgment was premature because the evidence did not establish without genuine dispute that
Early Warning actually mailed the disclosure, and limited discovery was warranted on that issue.

4. Plaintiff did not establish good cause for leave to file a surreply because the reply raised no materially
new evidence or argument requiring a response and did not mischaracterize the record.

KEY QUOTATIONS

“So the Court concludes that must answer that question by interpreting the statute.” (Law and Analysis § B)

“The Court concludes that the former reading prevails.” (Law and Analysis § B)

“The Court therefore DENIES Early Warning’s Motion to Dismiss, or in the Alternative, Motion for Summary
Judgment (Doc. 3), but only to allow limited discovery on one specific issue detailed below.” (Conclusion)



FACTUAL BACKGROUND

McAfee submitted a written request on May 23, 2025, for a full consumer-file disclosure from Early Warning
under 15 U.S.C. § 1681g(a)(1), and Early Warning concedes receiving the request on May 28. McAfee alleged
that Early Warning failed to provide the disclosure, while Early Warning asserted through an employee affidavit
that it mailed the file on June 6, 2025, and later emailed a copy on August 13, 2025. The record included the
disclosure cover pages and competing accounts concerning whether the file was actually mailed or received.

PROCEDURAL HISTORY

McAfee sued Early Warning in Hamilton County Municipal Court on July 8, 2025, alleging that Early Warning
violated 15 U.S.C. § 1681g by failing to disclose her consumer file. Early Warning removed the action to federal
court on August 13, 2025, and moved to dismiss or for summary judgment, submitting an affidavit and
documentary evidence. The court treated the motion as one for summary judgment, concluded that mailing the
file would satisfy the statutory obligation as a matter of law, but found that the present record did not establish
without genuine dispute that the file had been mailed. The court denied the motion without prejudice and
authorized limited discovery on that issue alone.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand. The court denied plaintiff's motion for leave to file a surreply and denied defendant's motion to
dismiss or for summary judgment without prejudice. The case may proceed to limited discovery directed solely
to whether Early Warning actually mailed the disclosure, including discovery concerning mailing processes,
mailing-confirmation records, and depositions of persons with relevant knowledge.
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