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SUMMARY

The Alabama Supreme Court reviewed a summary judgment entered for Novartis in a putative class

action concerning Ex-Lax containing phenolphthalein. The court held that, because Rampey purchased

the product from a retailer and sought only economic damages, he lacked the contractual privity

required to pursue implied-warranty claims against the manufacturer. The court also addressed the

alleged sufficiency of notice under Alabama's Uniform Commercial Code and the denial of leave to

amend the complaint.
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QUESTIONS PRESENTED

1. Whether a consumer who purchased an over-the-counter drug from a retailer may sue the drug's
manufacturer for breach of implied warranties when the consumer seeks only economic damages and

lacks contractual privity with the manufacturer.

2. Whether the trial court abused its discretion by denying a motion filed after summary judgment to vacate

the judgment and amend the complaint to add an unjust-enrichment claim.

3. Whether the filing of the lawsuit constituted sufficient notice of breach under Ala. Code 1975, § 7-2-
607.

HOLDINGS

1. Under Alabama's Uniform Commercial Code, a consumer cannot maintain an action against a
manufacturer for breach of the implied warranties of merchantability or fitness for a particular purpose

when the manufacturer was not the seller in the transaction and the claimed injury is purely economic.

2. The trial court did not abuse its discretion by denying leave to amend a complaint after summary
judgment had been entered in favor of the defendant to add a new unjust-enrichment claim.

KEY QUOTATIONS

“Similarly, we conclude that, without privity of contract, there is no right of action against a manufacturer for

direct economic loss.” (1089)

“There simply was no privity of contract between Rampey and Novartis in the transaction whereby the Ex-Lax

produced by Novartis ultimately made its way to Rampey.” (1091)

“For the foregoing reasons, the judgment of the trial court is affirmed.” (1093)

FACTUAL BACKGROUND

Novartis manufactured an older formulation of Ex-Lax containing phenolphthalein, while Rampey purchased
three packages from a retail store rather than directly from Novartis. Rampey alleged that phenolphthalein was
unsuitable because studies indicated that it could cause cancerous or precancerous conditions, but he sought only
economic damages and did not allege personal injury. He never requested a refund or replacement, although the
product packaging contained a money-back guarantee and Novartis offered a refund program. Novartis
supported its summary-judgment motion with evidence that it sold Ex-Lax to distributors and wholesalers, not

directly to consumers, and Rampey offered no contrary evidence.

PROCEDURAL HISTORY



Rampey filed a putative class action against Novartis alleging breach of the implied warranties of
merchantability and fitness for a particular purpose based on the PPH formulation of Ex-Lax. The trial court
entered summary judgment for Novartis on March 22, 2002, based on lack of UCC notice and lack of privity.
Rampey then moved to vacate the judgment and sought leave to file a second amended complaint adding unjust

enrichment; the trial court denied the motion, and Rampey appealed. The Supreme Court of Alabama affirmed.
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