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SUMMARY

The Mississippi Supreme Court affirmed a judgment for 1 Up Technologies in a contract dispute

involving computer-gaming equipment and services. The court held that Loggers waived its

affirmative defense under Mississippi Code section 79-29-1007(1) by failing to specifically assert it in

its answer and raising it for the first time at trial.
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QUESTIONS PRESENTED



1. Whether Loggers preserved the affirmative defense under Mississippi Code Section 79-29-1007(1) by

including general failure-to-state-a-claim language in its answer.

2. Whether Loggers waived the defense by failing to timely and specifically assert it before trial while

actively participating in the litigation.

HOLDINGS

1. A general assertion that a complaint fails to state a claim does not specifically preserve the affirmative
defense that an unregistered foreign limited liability company may not maintain an action under
Mississippi Code Section 79-29-1007(1).

2. Loggers waived the affirmative defense by failing to raise it in its answer or otherwise timely before trial

and by actively participating in the litigation before asserting it for the first time at trial.

KEY QUOTATIONS

“Because the appellants are barred from raising the affirmative defense for the first time at trial, we affirm
the judgment of the trial court.” (1)

“Loggers cannot merely assert a general defense in its initial response to preserve any other defenses that

might be asserted months or years later.” (] 11)

FACTUAL BACKGROUND

In April 2007, Loggers and Gary Troescher entered into an oral contract with 1 Up Technologies concerning
equipment and services for Loggers' computer gaming business in Pearl River County. After a dispute, 1 Up
sued for $8,783.33 allegedly owed under the contract and $2,195.83 in attorney's fees. Loggers participated
actively in the litigation but did not specifically assert before trial that Section 79-29-1007(1) barred 1 Up,

raising that defense for the first time at trial after 1 Up rested.

PROCEDURAL HISTORY

1 Up sued Loggers for amounts allegedly owed under an oral contract. A default judgment was initially entered
and later set aside. Loggers filed an amended answer asserting various affirmative defenses, but at trial first
asserted that Section 79-29-1007(1) barred 1 Up from maintaining the action because it was an unregistered
foreign limited liability company. The special master found the defense waived, the circuit court adopted the
report and entered judgment for 1 Up, and Loggers appealed.
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