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SUMMARY

The Oregon Court of Appeals affirmed the denial of post-conviction relief to a petitioner convicted of

two counts of second-degree rape. Applying the standard governing Balfour submissions, the court

concluded that the record disclosed no arguably meritorious issues, including claims concerning post-

conviction counsel's performance and alleged trial-counsel deficiencies.
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Petitioner appealed a judgment of the Umatilla County Circuit Court
denying post-conviction relief. Appointed appellate counsel filed a
Balfour brief containing a Section B, and the Court of Appeals
reviewed the record to determine whether any arguably meritorious

issues required supplemental briefing.

For a Balfour submission, the court asks whether the record—not the
briefing—discloses any arguably meritorious issue requiring

supplemental briefing.
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QUESTIONS PRESENTED

1. What standard governs appellate review of a Balfour brief and whether the record disclosed any

arguably meritorious issue requiring supplemental briefing.

2. Whether alleged deficient performance by post-conviction counsel constituted a ground for post-

conviction relief.

3. Whether petitioner's remaining claims presented arguably meritorious issues when they were not

supported by the record.

HOLDINGS

1. In reviewing a Balfour submission, the court determines whether the record, rather than the briefing,

discloses any arguably meritorious issue requiring supplemental briefing.

2. Alleged deficient performance by post-conviction counsel is not itself a ground for post-conviction relief
under ORS 138.530(1)(a).

3. Because petitioner did not bring his complaint about post-conviction counsel's failure to raise a ground
for relief before the post-conviction court through a Church motion, the record presented no arguably

meritorious issue concerning whether the court should have directed counsel to act.

4. The remaining claims did not present arguably meritorious issues because they were not supported by

the record.

KEY QUOTATIONS

“The applicable standard of review for Balfour submissions, however, is “whether the record—not the
briefing—discloses any ‘arguably meritorious’ issues for the court’s review, such that the court must order

supplemental briefing to address the arguably meritorious issue.”” (346 Or. App. at 3)

“petitioner's post-conviction counsel’s allegedly deficient performance is not itself a ground for post-
conviction relief.” (346 Or. App. at 3)

FACTUAL BACKGROUND

Petitioner was indicted on four counts of second-degree rape. The trial court entered a judgment of acquittal on
one count, the jury acquitted petitioner on another, and the jury convicted him on two counts, for which he
received consecutive 75-month sentences. In post-conviction proceedings, petitioner alleged that trial counsel
was ineffective in handling discovery and witnesses, the use of a stun vest and restraints, and suppression of
statements to investigating officers. On appeal, petitioner also challenged the performance of post-conviction

counsel and renewed some trial-counsel arguments.

PROCEDURAL HISTORY

Petitioner was convicted of two counts of second-degree rape after the trial court granted judgment of acquittal

on one count and the jury acquitted him on another. He received two consecutive 75-month prison sentences.



The post-conviction court denied relief, finding that petitioner's ineffective-assistance claims were unsupported

by the record and that petitioner failed to establish prejudice. The Court of Appeals affirmed after finding no
arguably meritorious issue in the Balfour submission.
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