
SUPREME COURT OF MONTANA

Harding v. Savoy, 2004 MT 280
100 P.3d 976, 323 Mont. 261 (2004) · No. 02-521 · Decided October 14, 2004

SUMMARY

The Montana Supreme Court affirmed a judgment quieting title in favor of the Harding and Skogen
plaintiffs and awarding treble damages for forcible detainer. The court upheld findings concerning
possession, damages, a prescriptive easement, and the movement of the Sun River by accretion and
avulsion. It also affirmed the denial of attorney fees.

CASE DETAILS

COURT Supreme Court of Montana

WRITING FOR THE COURT Patricia O. Cotter; W. William Leaphart; John Warner; James C.
Nelson; Jim Regnier

JURISDICTION Montana

DECIDED October 14, 2004

DOCKET 02-521

DISPOSITION affirmed

PROCEDURAL POSTURE Appeal and cross-appeal from findings of fact and conclusions of law
entered after a ten-day bench trial in consolidated quiet-title and
forcible-detainer actions.

STANDARD OF REVIEW Findings of fact following a bench trial are reviewed for clear error;
conclusions of law are reviewed for correctness. A damage
determination is reviewed as a factual finding and upheld if supported
by substantial evidence. A ruling granting or denying attorney fees is
reviewed for abuse of discretion.

PRECEDENTIAL VALUE Published Montana Supreme Court opinion; binding precedent in
Montana.

PARTIES Barbara B. Savoy, Bob Murray, Jr. v. Warren G. Harding, Grace
Harding, Orville E. Skogen, Arlene F. Skogen

TOPICS

quiet title ejectment prescriptive easements damages appellate procedure



PRACTICE AREAS

real estate property litigation land use civil remedies appellate procedure

QUESTIONS PRESENTED

1. Whether the District Court erred in awarding treble damages for forcible detainer.

2. Whether the District Court applied the proper measure of damages and whether the damages awarded
were supported by the evidence.

3. Whether the District Court erred in finding a prescriptive easement in favor of the Skogens across
Murray's Lot 13.

4. Whether the District Court erred in determining the effects of accretion and avulsion on the disputed Sun
River property boundaries.

5. Whether the District Court erred in denying the Hardings' and Skogens' claims for attorney fees.

HOLDINGS

1. Mere wrongful occupation alone is insufficient to establish forcible detainer, but whether the
circumstances or actions by which a person unlawfully holds and keeps possession constitute force,
menaces, or threats of violence is a question for the fact finder. The evidence supported the District
Court's finding that Savoy used sufficient force and actually possessed the disputed land, so treble
damages were authorized.

2. When judgment is based on forcible detainer, the damages provision in § 70-27-205, MCA, rather than
the general wrongful-occupation measure in § 27-1-318, MCA, governs. Damages that are the natural
and proximate consequences of forcible detainer, including lost profits, emotional-distress damages, and
incidental damages, may be recovered when supported by the evidence. The awards were supported by
substantial evidence.

3. The Skogens established a prescriptive easement by clear and convincing evidence. The required
elements are open, notorious, continuous, uninterrupted, exclusive, and adverse use for five years, and
the trial court correctly found those elements satisfied.

4. Accretion gradually changes the property boundary with the water line, while avulsion does not change
the property boundary. Because the river moved south by accretion after the 1906 survey and then north
by avulsion in 1916, the District Court correctly determined the Harding-Savoy boundary. The 1948
avulsion in the Island area likewise left the Skogen-Murray boundary unchanged.

5. The District Court did not abuse its discretion in denying attorney fees. Absent a contractual or statutory
basis, Montana generally follows the American Rule, and the equitable exception for a party forced to
defend against a wholly frivolous or malicious action generally does not authorize fees for plaintiffs who
initiated the litigation. The Court declined to adopt the requested bad-faith-defense exception.

KEY QUOTATIONS

“"Possession" is defined as: "4. Actual holding or occupancy with or without rightful ownership."” (¶ 35)



“To establish an easement by prescription, a claimant must establish open, notorious, continuous,
uninterrupted, exclusive and adverse use of an easement for five years before the commencement of the
action.” (¶ 53)

“"Avulsion" occurs when a river suddenly changes its channel to form a new one.” (¶ 60)

“"Accretion" occurs when a river gradually and imperceptibly changes its course over a period of time,
resulting in sedimentary deposits on one bank along the water line.” (¶ 60)

FACTUAL BACKGROUND

The Hardings and their predecessors owned and possessed the Oxbow property for decades and used it for cattle
grazing until Savoy destroyed their fence, erected a replacement fence, and interfered with access to water and
grazing areas. The Skogens owned and continuously possessed the Island property and used a road across
Murray's Lot 13 for the statutory period. Savoy and Murray asserted competing claims based on surveys and the
historic movement of the Sun River. The trial court found forcible detainer, awarded treble damages, recognized
the Skogens' prescriptive easement, and determined that accretion moved one boundary while later avulsions did
not alter the relevant property boundaries.

PROCEDURAL HISTORY

The Hardings and Skogens filed separate quiet-title and forcible-detainer actions in 1999 and 2000. The actions
were consolidated by stipulation, and the Eighth Judicial District Court for Cascade County quieted title in favor
of the plaintiffs, awarded treble forcible-detainer damages, established a prescriptive easement for the Skogens,
determined the effect of avulsion and accretion on the disputed boundaries, and denied attorney fees. Savoy and
Murray appealed, and the Hardings and Skogens cross-appealed the denial of fees. The Montana Supreme Court
affirmed.

DISPOSITION

affirmed
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