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SUMMARY

The Nebraska Supreme Court held that Jason Assad was required to demonstrate both deficient
performance and actual prejudice to prevail on his ineffective-assistance-of-appellate-counsel claim.
Although appellate counsel raised only issues that were not preserved for review and the direct appeal
was summarily affirmed, the court concluded that these circumstances did not warrant a presumption
of prejudice or a new direct appeal. The court affirmed the Nebraska Court of Appeals’ judgment
denying postconviction relief.
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QUESTIONS PRESENTED

1. Whether prejudice should be presumed under Strickland when appellate counsel raises only issues that
were not preserved for appellate review, rather than asserting that trial counsel was ineffective for failing
to preserve those issues.

2. Whether Assad was entitled to postconviction relief or an evidentiary hearing despite failing to allege or
demonstrate a reasonable probability that the result of his direct appeal would have been different.

HOLDINGS

1. Prejudice is not presumed when appellate counsel files a brief and pursues an appeal but raises only
issues that were not preserved for appellate review. Such a claim is treated as an allegation that counsel
raised some issues rather than others and is governed by the ordinary Strickland requirement of proving
prejudice.

2. Assad was required to show both deficient performance and actual prejudice under Strickland, and
because he made no attempt to demonstrate prejudice, his postconviction claim was properly denied
without an evidentiary hearing.

3. Nebraska appellate courts review de novo whether a postconviction defendant failed to allege sufficient
facts showing a constitutional violation or whether the files and record affirmatively show that the
defendant is entitled to no relief.

KEY QUOTATIONS

“In Smith v. Robbins, 528 U.S. 259, 286, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000), another case in which a
party alleging ineffective assistance of appellate counsel argued for a presumption of prejudice, the U.S.
Supreme Court drew a distinction between a “denial of counsel altogether on appeal” and “mere ineffective
assistance of counsel on appeal.”” (at 988)

“Instead, just as in most other cases in which a defendant alleges ineffective assistance, Assad would be
entitled to relief under Strickland if he could prove that his appellate counsel’s performance was deficient and
that he suffered prejudice as a result of that deficient performance.” (at 994)

FACTUAL BACKGROUND

Police investigating a reported scream at a motel where Assad and his wife lived obtained search warrants and
found Assad's wife injured, apparent narcotics evidence, weapons, and surveillance videos. Assad was charged
with several offenses, including weapon-possession, false-imprisonment, and terroristic-threat offenses, and was
convicted and sentenced as a habitual criminal. Although trial counsel filed suppression motions, counsel did not
renew the objections when the State introduced the challenged evidence at trial, preventing preservation of the
suppression issues for direct appeal.

PROCEDURAL HISTORY



Assad was convicted of several offenses and sentenced as a habitual criminal to an aggregate term of 35 to 60
years' imprisonment. On direct appeal, appellate counsel challenged the denial of suppression motions, but the
Nebraska Court of Appeals summarily affirmed because trial counsel had not renewed the suppression
objections at trial; the appellate court denied attempts to add ineffective-assistance claims, and the Nebraska
Supreme Court denied further review. Assad then sought postconviction relief, alleging ineffective assistance of
appellate counsel for failing to assert that trial counsel was ineffective in failing to preserve suppression issues.
The district court denied relief without an evidentiary hearing, and the Court of Appeals affirmed. The Nebraska
Supreme Court granted further review and affirmed.
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