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SUMMARY

The Oregon Court of Appeals held that the post-conviction court erred in finding that the petitioner
had not proved that his convictions were based on nonunanimous jury verdicts. The record established
that at least nine of the fifteen guilty verdicts were nonunanimous, constituting a substantial denial of
constitutional rights. The court reversed and remanded for the post-conviction court to fashion a
proper and just remedy.
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QUESTIONS PRESENTED

1. Whether the post-conviction court erred in finding that petitioner failed to prove that his convictions
were based on nonunanimous jury verdicts.

2. Whether evidence from the jury poll established by a preponderance of the evidence that at least nine
convictions resulted from nonunanimous verdicts.

3. What remedy should be fashioned on remand for convictions shown to have resulted from
nonunanimous verdicts.

HOLDINGS

1. The post-conviction court erred in finding that petitioner failed to meet his burden of proving
nonunanimous verdicts. The record compelled the conclusion that at least nine of the fifteen guilty
verdicts were nonunanimous.

2. When it is established that a conviction was entered based on a nonunanimous verdict, the constitutional
violation is substantial and the conviction is void for purposes of the Oregon Post-Conviction Hearing
Act.

3. The case must be remanded for the post-conviction court to fashion an appropriate remedy that is proper
and just and cures the harm caused by the nonunanimous convictions.

KEY QUOTATIONS

“when it is established that a conviction was entered based on a nonunanimous verdict, the proceeding must
be recognized as fundamentally unfair, and post-conviction relief must be granted.” (623)

“The focus of (1)(a) is the substantial denial of constitutional rights, then, and not any individual conviction.”
(626)

“has broad authority to fashion a remedy to correct the actual prejudice suffered by a criminal defendant”
(628)

FACTUAL BACKGROUND

Petitioner was charged with fifteen counts of first-degree sexual abuse and was convicted on all fifteen counts
after a jury trial. The jury was instructed that fewer than unanimous votes could support conviction. When the
jury was polled, Juror #10 stated that the guilty verdict on all fifteen counts was not that juror's individual
verdict, and the trial court recorded an 11-to-1 verdict. Juror #1 later informed the court that she had voted guilty
on six counts and not guilty on nine counts, although she did not identify the particular counts.

PROCEDURAL HISTORY

Petitioner was convicted by a jury of fifteen counts of first-degree sexual abuse. During a post-verdict jury poll,
one juror stated that the guilty verdict on all fifteen counts was not that juror's individual verdict; another juror



later stated that she had voted guilty on six counts and not guilty on nine. The post-conviction court denied
relief, finding that petitioner had not proved that the verdicts were nonunanimous. The Oregon Court of Appeals
reversed and remanded for the post-conviction court to fashion an appropriate remedy.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The post-conviction court must fashion an appropriate remedy that is proper and just and cures the harm caused
by the fact that at least nine of petitioner's convictions were based on nonunanimous verdicts.
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