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SUMMARY

The United States District Court for the Southern District of California granted the SEC's motion for
summary adjudication as to Matthew J. Werthe's liability on claims arising from alleged cherry-
picking of securities trades and false or misleading statements to investment-advisory clients. The
court concluded that the SEC established the elements of claims under the federal securities laws and
that Werthe failed to raise a genuine dispute of material fact. The SEC sought injunctive relief,

disgorgement, and civil penalties, with those remedies left for further proceedings.
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DISPOSITION other

PROCEDURAL POSTURE The SEC moved for summary adjudication of Defendant's liability on

all five causes of action in a federal securities-fraud action. The court

decided the motion on the papers without oral argument.

STANDARD OF REVIEW Summary judgment or adjudication is appropriate when the record
shows no genuine dispute of material fact and the moving party is
entitled to judgment as a matter of law. Because the SEC bore the
burden of proof at trial, it had to affirmatively establish the absence of
a genuine dispute on each material issue; after that showing,
Defendant had to identify specific facts creating a genuine dispute.
The court was required to view evidence and reasonable inferences
favorably to Defendant and could not resolve genuine factual disputes

or weigh credibility.
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UESTIONS PRESENTED

. Whether the SEC established liability as a matter of law under Section 10(b) of the Exchange Act and
Rule 10b-5(a) and (c) based on cherry-picking and related deceptive statements.

. Whether the SEC established liability as a matter of law under Sections 17(a)(1) and (3) of the Securities

Act based on the alleged fraudulent scheme.

. Whether the SEC established liability under Section 10(b) and Rule 10b-5(b), and Section 17(a)(2) of
the Securities Act, based on false or misleading client disclosures.

4. Whether the SEC established liability under Sections 206(1) and (2) of the Investment Advisers Act
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based on cherry-picking and false or misleading statements.

. Whether Defendant raised a genuine dispute of material fact concerning cherry-picking, the falsity of the

disclosures, scienter, materiality, or use of interstate commerce.

OLDINGS

Summary adjudication is proper when the record demonstrates no genuine dispute of material fact and
the moving party is entitled to judgment as a matter of law; a nonmoving party must present specific

competent facts creating a genuine dispute.

. Defendant's cherry-picking scheme and related false or misleading statements constituted prohibited
fraudulent or deceptive conduct in connection with the offer, purchase, or sale of securities through

interstate commerce. The SEC established liability under all asserted fraudulent-scheme provisions.

3. The SEC established scienter for the Section 10(b), Rule 10b-5(a) and (c), Section 17(a)(1), and Section

206(1) claims, and Defendant failed to raise a genuine dispute concerning his intent or recklessness.

4. Defendant was liable under Section 10(b) and Rule 10b-5(b), and Section 17(a)(2), because he made

material false or misleading statements concerning personal trading, trade aggregation, and prioritization

of client interests, using interstate commerce in connection with securities transactions.

5. Defendant was liable under Sections 206(1) and (2) of the Investment Advisers Act because he used

K

interstate commerce to engage in a scheme and course of conduct that defrauded or operated as fraud

upon his clients.

EY QUOTATIONS



“Summary judgment or adjudication of issues is appropriate if depositions, answers to interrogatories, and
admissions on file, together with the dffidavits, if any, show there is no genuine dispute as to any material fact
and the moving party is entitled to judgment as a matter of law.” (at 3)

“Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferences from the

facts are jury functions, not those of a judge.” (at 4)

“For the reasons stated above, the SEC’s motion for summary adjudication of Defendant’s liability under

each cause of action alleged in the Complaint is granted.” (at 29)

FACTUAL BACKGROUND

Werthe was the sole owner, employee, and compliance officer of HSR Wealth Management, a California-
registered investment adviser, and exercised discretionary authority over more than 50 client accounts holding
over $12 million in assets. He used a block trading account to aggregate trades for clients and his own account,
then allocated trades after he could observe whether their prices had risen or fallen. Expert analysis showed that
he disproportionately allocated profitable trades to his own account and unprofitable trades to client accounts,
producing materially different allocation returns. His client brochures also falsely stated or implied that he did

not trade the same securities as clients, generally did not aggregate trades, and put client interests first.

PROCEDURAL HISTORY

The SEC filed an action alleging that Matthew J. Werthe, an investment adviser, cherry-picked profitable trades
for his personal account, allocated unprofitable trades to client accounts, and made false or misleading
disclosures. Werthe opposed the SEC's motion for summary adjudication pro se. The court granted the motion as

to liability on every cause of action, leaving requested remedies for further proceedings.
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