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SUMMARY

The Tennessee Workers’ Compensation Appeals Board affirmed and remanded an interlocutory order
requiring Nippon Paint Automotive Americas, Inc. to provide a panel of spine specialists to Bobur
Isoyev. The Board held that, at the interlocutory stage, Isoyev was likely to prove that he provided
timely notice of his gradually occurring back injury because the record did not show that he was
unable to perform his normal work activities before filing his petition for benefit determination. The
Board also declined to reconsider the trial court’s assessment of the medical evidence because the
employer did not raise that issue on appeal.
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DISPOSITION affirmed

PROCEDURAL POSTURE Interlocutory appeal by the employer from an expedited workers'
compensation order determining that the employee was likely to
prevail at trial on timely notice of a gradual work injury and
compelling the employer to provide a panel of spine specialists.

STANDARD OF REVIEW Factual findings are presumed correct unless the preponderance of the
evidence is otherwise, with considerable deference given to trial-court
credibility determinations based on live testimony. For deposition
testimony, the appellate panel may draw its own conclusions regarding
the weight and credibility of expert testimony. Statutory interpretation
and application are reviewed de novo without a presumption of
correctness.
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QUESTIONS PRESENTED

1. Whether the employee was likely to prevail at trial in proving that he provided timely notice of his
gradual work-related back injury under Tennessee Code Annotated section 50-6-201(b)(2).

2. Whether the employee's temporary self-directed modification of work duties triggered the fifteen-day
notice period by rendering him unable to continue performing his normal work activities.

HOLDINGS

1. The employee was likely to prevail at trial in establishing timely notice because the record did not show
that he was unable to continue performing his normal work activities before filing his petition for benefit
determination.

2. Isoyev's testimony that he performed clerical work from home on two painful days did not establish, at
the interlocutory stage, that he was rendered unable to continue performing his normal work activities or
that the notice period was triggered.

KEY QUOTATIONS

“In other words, “at what point in time [was he] unable to engage in or . . . restricted from normal work
activities due to a work-related condition.”” (5)

“Accordingly, the preponderance of the evidence supports the trial court’s determination that Employee is
likely to prevail at trial in showing he gave timely notice of his alleged gradual injury.” (8)

FACTUAL BACKGROUND

Isoyev began experiencing low-back pain after being reassigned to maintenance-engineering duties involving
manual labor and heavy lifting. He sought medical treatment, underwent an MRI shortly after his employment
was terminated, and filed a petition for benefit determination fifteen days after the MRI referral. His treating
neurosurgeon attributed more than fifty percent of the injury and need for treatment to his work activities, while
the employer's records-review physician opined that the disc herniations were likely degenerative. The record
contained no physician-imposed work restrictions before termination, although Isoyev testified that he
performed clerical work from home on two days because of pain.

PROCEDURAL HISTORY

Isoyev filed a petition for benefit determination alleging a gradual back injury caused by work activities. After
an expedited hearing, the Court of Workers' Compensation Claims concluded that he was likely to establish



timely notice and ordered Nippon Paint to provide a panel of three spine specialists. The employer appealed the
notice determination; the Appeals Board affirmed and remanded.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case is remanded after affirmance of the order compelling Nippon Paint to provide a panel of three spine
specialists. Costs on appeal are taxed to the employer.
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