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SUMMARY

This is a dissenting opinion by Chief Justice Saylor of the Supreme Court of Pennsylvania in
consolidated appeals concerning disclosure obligations under Section 335(d) of the Public Utility
Code. The dissent argues that the statute does not require public disclosure of an anonymous tip letter
and an investigative file that were not relied upon by the Public Utility Commission in taking official
action on a settlement. Justice Dougherty joined the dissent.
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QUESTIONS PRESENTED

1. Whether Section 335(d) of the Public Utility Code requires disclosure of an anonymous tip letter and a
Bureau of Investigation and Enforcement investigative file when those materials were not relied upon by
the Commissioners in approving a conditional settlement agreement.

2. Whether Section 335(d)'s reference to the Commission's entry into a settlement agreement applies to
subordinate administrative action by the PUC's investigative arm or only to official action by the
Commissioners.

HOLDINGS

1. The dissent would hold that Section 335(d) does not require the anonymous tip letter and Bureau of
Investigation and Enforcement investigative file to be included in the record of approval of the
settlement agreement or released publicly when those materials were not relied upon by the
Commissioners.

2. The dissent would interpret “commission,” in the context of Section 335(d), to mean the Commissioners
when only the Commissioners are empowered to take the relevant official action, rather than the PUC as
a whole or its investigative arm.

KEY QUOTATIONS

“I&E’s entry into a settlement agreement plainly is not the type of activity subject to the terms of the Sunshine
Act’s open-meetings requirement, because it is a form of routine administrative action by an executive arm per
preexisting authority” (-3)

“The Legislature’s underlying purpose was to ensure that the public record associated with official action
(such as the Commissioners’ approval of the I&E/PPL settlement) transparently reflects the basis for the
associated decision-making.” (-4)

“In summary, I respectfully dissent, as I would hold that Section 335(d) does not require that the anonymous
tip letter and I&E investigative file be made part of the record of the approval of the I&E/PPL settlement
agreement and released publicly.” (-6)

FACTUAL BACKGROUND

The Pennsylvania Public Utility Commission's Bureau of Investigation and Enforcement entered into a
conditional settlement agreement with PPL Electric Utilities Corporation, subject to subsequent approval by the
Commissioners. The dispute concerned whether an anonymous tip letter and the Bureau's investigative file had
to be disclosed under Section 335(d) of the Public Utility Code as part of the record supporting approval of the



settlement. The dissent viewed the Bureau's entry into the conditional settlement as administrative action rather
than official action by the Commissioners.

PROCEDURAL HISTORY

The Office of Open Records entered orders on November 4 and November 20, 2013. The Commonwealth Court
reversed those orders on December 3, 2014, in separate appeals. The matters were appealed to the Supreme
Court of Pennsylvania and argued on November 18, 2015, then resubmitted on January 20, 2016. The provided
text is Chief Justice Saylor's dissenting opinion.
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