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SUMMARY

The Kansas Supreme Court affirmed the dismissal of Zachary C. Smith's untimely direct appeal and

his untimely motion to withdraw his guilty pleas. The court held that although Smith was not properly

informed at sentencing of all required appeal-right information under the State v. Ortiz framework, he

failed to prove that he would have timely appealed if properly advised. The court also held that Smith

waived any challenge to the finding that his motion to withdraw pleas was barred by the statutory time

limit and lacked a showing of excusable neglect.
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Smith directly appealed the district court's denial of his motion to
withdraw his guilty pleas and dismissal of his untimely notice of

appeal.

The factual findings underlying whether an Ortiz exception applies are
reviewed for substantial competent evidence, while the legal
conclusion is reviewed de novo. A negative finding that a party failed
to sustain its burden of proof will not be rejected absent arbitrary
disregard of undisputed evidence or an extrinsic consideration such as

bias, passion, or prejudice.
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QUESTIONS PRESENTED

1. Whether Smith qualified for an out-of-time appeal under the first State v. Ortiz exception because he

was not properly informed of his appellate rights.

2. Whether Smith established that he would have timely appealed if he had been properly informed of his
appellate rights.

3. Whether Smith's motion to withdraw his guilty pleas was timely or could be extended based on
excusable neglect under K.S.A. 2014 Supp. 22-3210(e).

HOLDINGS

1. A sentencing court must inform a criminal defendant that a right to appeal the severity level of the
sentence exists, the statutory time limit for taking the appeal, and that appointed counsel will be
provided for an indigent defendant who wishes to appeal. Smith established that the sentencing court
failed to provide all three required pieces of information, and the State failed to prove that he had actual

knowledge of the right to appointed appellate counsel.

2. Smith was not entitled to an out-of-time appeal because he failed to carry his evidentiary burden of

proving that he would have pursued a timely appeal if properly advised of his appellate rights.

3. Smith's motion to withdraw his pleas was untimely and procedurally barred because he failed to make

the required affirmative showing of excusable neglect.

KEY QUOTATIONS

“To provide due process in this context, a district court must inform a criminal defendant at sentencing that
(a) a right to appeal the severity level of the sentence exists; (b) the statutory time within which such appeal
must be taken; and (c) if the defendant is indigent, an attorney will be appointed for the purpose of taking any
desired appeal.” (syllabus 9 2)

“Claims under the first Ortiz exception are analyzed using a three-part burden shifting framework.” (syllabus
13)

FACTUAL BACKGROUND

In 2006, Smith pleaded guilty to felony murder and aggravated robbery in exchange for dismissal of an
alternative first-degree premeditated murder count and agreed sentencing recommendations. The district court
imposed sentences consistent with the plea agreement. At sentencing, the court told Smith only that he might
have a right to appeal and should discuss it with counsel. In 2014, Smith moved to withdraw his pleas and filed
an untimely notice of direct appeal, claiming he had not understood the plea consequences or his appellate
rights.
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