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SUMMARY

The Michigan Supreme Court held that undisputed DNA evidence showing no biological relationship
between the defendant and victim defeated the blood-relationship element of first-degree criminal
sexual conduct under MCL 750.520b(1)(b)(ii). The civil presumption of legitimacy could not
conclusively establish a blood relationship in this criminal case. The Court vacated the first-degree
conviction and remanded for entry of a third-degree criminal sexual conduct conviction and
resentencing under the plea agreement.
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QUESTIONS PRESENTED

1. Whether a defendant may be convicted of first-degree criminal sexual conduct under MCL 750.520b(1)
(b)(ii) when undisputed DNA evidence establishes that he is not biologically related to the victim.

2. Whether the civil presumption of legitimacy or the defendant's lack of standing to challenge his
legitimacy may substitute for a blood relationship to satisfy the relationship element of the criminal
statute.

3. Whether the conviction should be reduced to third-degree criminal sexual conduct under the defendant's
conditional plea agreement.

HOLDINGS

1. A relationship by blood under MCL 750.520b(1)(b)(ii) requires a biological relationship arising by
descent from a common ancestor or by birth rather than marriage. Because undisputed DNA evidence
established that defendant and the victim did not share a biological father, the prosecution could not
establish that they were related by blood to the fourth degree.

2. The civil presumption of legitimacy cannot be used conclusively to establish the blood relationship
element of MCL 750.520b(1)(b)(ii) when undisputed DNA evidence shows that the defendant and
victim are not biologically related.

3. Because the elements of first-degree criminal sexual conduct could not all be established, defendant's
first-degree conviction had to be vacated and the trial court had to enter a conviction of third-degree
criminal sexual conduct in accordance with the conditional plea agreement and resentence defendant.

KEY QUOTATIONS

“Under the statutory language, the third element of MCL 750.520b(1)(b)(ii) can only be met if defendant is
related to the victim in one of two ways—by blood or by affinity.” (7)

“Given that this case does not involve an action to establish paternity, challenge child custody arrangements,
or dispute intestacy issues, we find it unnecessary to stray from this criminal statute’s plain and unambiguous
language.” (8)

“Because the elements of first-degree criminal sexual conduct under MCL 750.520b(1)(b)(ii) cannot all be
met, we conclude that defendant was not properly convicted of that crime.” (9)

FACTUAL BACKGROUND

Jason Zajaczkowski was born during the marriage of his mother and Walter Zajaczkowski, but later DNA testing
established that Walter was not his biological father. Walter subsequently fathered the victim, who was 14 when
defendant engaged in sexual intercourse with her. The prosecution conceded that defendant and the victim had
no biological relationship and no relationship by affinity, but argued that the civil presumption of legitimacy
made them related by blood as a matter of law.



PROCEDURAL HISTORY

The Kent Circuit Court denied defendant's motion to dismiss or reduce the charge despite undisputed DNA
evidence showing that the alleged common father was not defendant's biological father. Defendant then pleaded
guilty to first-degree criminal sexual conduct conditionally. The Court of Appeals affirmed the conviction,
holding that the civil presumption of legitimacy established a blood relationship as a matter of law. The
Michigan Supreme Court vacated the first-degree conviction and remanded for entry of a third-degree conviction
under the plea agreement and resentencing.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the conviction for first-degree criminal sexual conduct and remand to the trial court for entry of a
conviction of third-degree criminal sexual conduct in accordance with the May 5, 2009, plea agreement,
resentencing, and further proceedings not inconsistent with the opinion.
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