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SUMMARY

The Florida appellate court affirmed dismissal of a nursing home negligence suit because the plaintiff

lacked standing as she had not been appointed personal representative of the estate before the trial

court’s final order, and the relation-back doctrine under Fla. Stat. § 733.601 only applies to an

appointed representative. The trial court did not abuse its discretion in denying leave to amend, and

any procedural error in considering matters outside the complaint was waived.
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QUESTIONS PRESENTED

1. Whether a prospective personal representative has standing to sue and whether her later appointment

relates back to validate the lawsuit.
2. Whether the trial court abused its discretion by dismissing without leave to amend.

3. Whether the trial court committed procedural error by considering matters outside the complaint without

holding an evidentiary hearing.

HOLDINGS

1. Because plaintiff was not the personal representative when the trial court dismissed the lawsuit or denied

rehearing, the trial court correctly dismissed the lawsuit.
2. The trial court did not abuse its discretion in dismissing without prejudice and without leave to amend.

3. Plaintiff waived this argument by failing to raise it below; moreover, she never disputed the facts

relevant to standing, making an evidentiary hearing unnecessary.

KEY QUOTATIONS

“[Ms. Nieves] had actual notice of the issues and an opportunity to be heard. [Ms. Nieves] came to the
hearing aware of the factual issue underlying Defendant's standing argument, and was aware that the defense
sought dismissal of the complaint. The relief granted--dismissal--did not exceed that which was requested in

the motion that was noticed for hearing.”

“Here, [Whispering Oaks] has shown how it would be prejudiced if the Complaint were to relate back. It
bears acknowledgment that [Ms. Nieves'| explanation for when she filed the complaint ties directly to the
argument [Whispering Oaks] raises about prejudice: she filed early so that [Whispering Oaks] would be
deprived of statutory protections that would otherwise apply if she waited until she had complied with all of

the statutory requirements.”

FACTUAL BACKGROUND

Ivette Rivera died in September 2020. Her daughter, Llamira Nieves, served the nursing home Whispering Oaks
with a presuit notice in March 2021 and filed a negligence lawsuit on March 24, 2021, under chapter 400,
purporting to act as personal representative. At the time of filing and throughout the proceedings, no estate had

been opened and Ms. Nieves had not been appointed personal representative.

PROCEDURAL HISTORY

Plaintiff sued on March 24, 2021. Defendant moved to dismiss. At a November 10, 2021 hearing, defendant
raised lack of standing. The trial court dismissed without prejudice on December 6, 2021. Plaintiff moved for
rehearing, which was denied. Plaintiff then petitioned for appointment as personal representative after dismissal.

She appeals.
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