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SUMMARY

The Alaska Supreme Court held that wrongful death proceeds received by a surviving spouse are not
property owned by the spouse at the decedent’s death and therefore are not included in the decedent’s
augmented estate for calculating the surviving spouse’s elective share. The court distinguished

survivorship claims, which arise from the decedent’s pre-death injuries and constitute probate assets.
The court reversed and remanded for determination of what portion of the asbestos settlement, if any,

represented survivorship claims.
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PROCEDURAL POSTURE The Alaska Supreme Court granted Barbara Maldonado's petition for

review of a superior court decision, following a probate master's
recommendation, that included her interest in wrongful death
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calculating her elective share.
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QUESTIONS PRESENTED

1. Whether a surviving spouse's interest in wrongful death proceeds is property owned by the spouse at the

decedent's death and therefore included in the decedent's augmented estate under AS 13.12.207.

2. Whether wrongful death proceeds received by surviving beneficiaries are included in the decedent's net
probate estate under AS 13.12.204.

3. Whether settlement proceeds attributable to survivorship claims are probate assets included in the

augmented estate for calculating the surviving spouse's elective share.

HOLDINGS

1. A surviving spouse's interest in or proceeds from a wrongful death claim are not property owned by the
surviving spouse at the time of the decedent's death and are not included in the augmented estate under
AS 13.12.207.

2. When the decedent is survived by a spouse, children, or other dependents, wrongful death proceeds are
excluded from the decedent's net probate estate and therefore are not included in the augmented estate

under that category.

3. Any portion of the settlement attributable to survivorship claims is a probate asset of the decedent's
estate and must be included in the augmented estate for purposes of calculating the surviving spouse's

elective share.

KEY QUOTATIONS

“But we need not decide whether to extend the holding of these cases to the present controversy, because even
if the wrongful death proceeds are “property” under the probate code, we conclude today that they could not
have been owned by the surviving spouse at the time of the decedent’s death, as is required under AS
13.12.207.” (117 P.3d at 726-727)

“The expectancy interest in wrongful death proceeds is an asset that is created by reason of the decedent’s

death; it is not an asset that passes from one owner to another.” (117 P.3d at 727)

“Wrongful death recovery must not be viewed as a form of inheritance or as a property transfer from one
spouse to another, or from a parent to a child.” (117 P.3d at 729)

“We therefore conclude that any interests in or proceeds from a wrongful death claim are not included within

the augmented estate for the purposes of calculating the surviving spouse’s elective share.” (117 P.3d at 729)

FACTUAL BACKGROUND

Florian Maldonado died testate on November 28, 1999, survived by his wife and two minor children. Before his
death, he had filed asbestos-related personal-injury claims; after his death, the estate's personal representative
added wrongful death claims. The claims were settled for approximately $945,000 under agreements resolving

wrongful death, survivorship, loss-of-consortium, and other claims. The settlement was allocated among Barbara



and the children, and the dispute concerned whether Barbara's portion of the wrongful death recovery reduced

her elective share by inclusion in Florian's augmented estate.

PROCEDURAL HISTORY

Florian Maldonado's estate settled asbestos-related claims after his death for approximately $945,000. Barbara
Maldonado sought an elective share under the will and Alaska's elective-share statute. The guardian ad litem
moved for partial summary judgment contending that Barbara's wrongful death interest was property owned by
her at Florian's death. The probate master recommended granting the motion, and the superior court agreed. The
Alaska Supreme Court reversed and remanded for allocation of the settlement between wrongful death and
survivorship claims.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The superior court must determine what portion, if any, of the settlement agreements is attributable to Florian
Maldonado's survivorship claims rather than the beneficiaries' wrongful death claims. The survivorship portion

must be included in the augmented estate; the wrongful death portion must be excluded.
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