SUPREME COURT OF APPEALS OF WEST VIRGINIA

Inre H.J.,D.J,, and A.J.-1

No. 16-0727 (W. Va. May 22, 2017) - No. No. 16-0727 - Decided May 22, 2017

SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the termination of a mother's parental rights

to three children. The court held that the evidence supported adjudication based on persistent untreated

mental-health and substance-abuse issues and aggravated circumstances arising from a prior

involuntary termination of parental rights. The court also concluded that requiring the mother to

establish, by clear and convincing evidence, her likelihood of fully participating in an improvement

period did not improperly shift the burden of proof.

CASE DETAILS

COURT

WRITING FOR THE COURT

JURISDICTION

DECIDED

DOCKET

DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

PARTIES

TOPICS

Supreme Court of Appeals of West Virginia

Chief Justice Allen H. Loughry II; Justice Robin Jean Davis; Justice
Margaret L. Workman; Justice Menis E. Ketchum; Justice Elizabeth D.
Walker

West Virginia
May 22, 2017
No. 16-0727
affirmed

Mother appealed the Logan County Circuit Court's order terminating
her parental rights in an abuse and neglect proceeding.

Conclusions of law are reviewed de novo; factual findings in an abuse
and neglect case are reviewed for clear error and will not be set aside
unless the reviewing court is left with a definite and firm conviction

that a mistake has been made.
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QUESTIONS PRESENTED

1. Whether the DHHR presented sufficient evidence to support adjudication of the children as neglected
and termination of Mother's parental rights, where Mother disputed the evidence that she breastfed

A.J.-1 while using drugs.

2. Whether the circuit court improperly shifted the burden of proof to Mother by finding that she failed to

establish that she would fully participate in an improvement period.

HOLDINGS

1. The circuit court did not err in adjudicating the children as neglected or terminating Mother's parental
rights because the breastfeeding allegation was not dispositive in light of the aggravated-circumstances
allegation and Mother's admission that persistent untreated mental-health and substance-abuse issues

impaired her ability to parent.

2. The circuit court did not improperly shift the DHHR's burden of proof because the finding that Mother
failed to prove that she would fully participate in an improvement period concerned her eligibility for

discretionary remedial relief, not the DHHR's burden to prove neglect or grounds for termination.

KEY QUOTATIONS

“As such, it is clear that the lack of evidence relating to petitioner breastfeeding the child is irrelevant, in
light of the DHHR’s allegation of aggravated circumstances and petitioner’s admission to the persistent issues

of untreated mental health and substance abuse.” (4)

“As such, it is clear that the circuit court’s finding regarding petitioner’s failure to establish that she would
fully comply with an improvement period did not constitute an improper shifting of the burden required to

adjudicate petitioner or terminate her parental rights.” (5)

FACTUAL BACKGROUND

The DHHR received a referral that Mother was using cocaine while breastfeeding A.J.-1 and investigated
concerns regarding her ability to care for the children. Mother had repeated positive drug screens, including
screens positive for cocaine, methadone, cannabinoids, opiates, benzodiazepines, and oxycodone, and she had a
substantial history of CPS intervention and a prior involuntary termination of parental rights to an older child.
Mother admitted at adjudication that persistent untreated mental-health and substance-abuse issues resulted in
the children's neglect. She failed to participate consistently in treatment and drug screening, and the circuit court

terminated her parental rights.
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