UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Ramirez-Lopez v. Garland

No. 19-534, United States Court of Appeals for the Second Circuit (May 4, 2021)

SUMMARY

The Second Circuit granted a petition for review of a BIA decision denying asylum, withholding of

removal, and CAT relief, holding that the BIA erred in finding that the petitioner failed to preserve his

proposed particular social group of "eyewitnesses to gang murder and torture who publicly reported

the crime to the police." The court found that the petitioner's brief before the Immigration Judge

sufficiently delineated this narrower group, and the IJ should have sought clarification if any

ambiguity existed. The case was remanded for the agency to assess the legal viability of the proposed

social group, which the court noted was non-frivolous. Key topics: asylum, particular social group,

issue preservation, duty to clarify, witnesses reporting crime.
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QUESTIONS PRESENTED

1. Whether the BIA erred in concluding that Ramirez-Lopez failed to preserve his proposed particular

social group of witnesses to gang murder who publicly reported the crime to the police.

2. Whether the Immigration Judge should have sought clarification of the proposed social group if it was

ambiguous.

HOLDINGS

1. The BIA erred in concluding that the proposed social group was not preserved. Ramirez-Lopez fairly
presented the narrower proposed group to the 1J through his brief, which consistently described his

involvement in reporting the crime. The IJ should have sought clarification if there was any ambiguity.

KEY QUOTATIONS

“Mr. Ramirez is a member of a 'particular social group'. [sic] Mr. Ramirez has the immutable characteristic
of having witnessed torture and murder perpetrated by a gang and he helped his friend report the crime to the
police. This characteristic cannot be changed because it happened in the past. Mr. Ramirez brought his friend
to the police station and the gang killed Mr. Ramirez's friend the next day and sent Mr. Ramirez a threatening
note.” (at 3)

“If an applicant is not clear as to the exact delineation of the proposed social group, the Immigration Judge
should seek clarification.” (at 4)

“Because Ramirez-Lopez met his burden to delineate his proposed social group, the 1J was obligated to assess
its legal viability, and the BIA's refusal to consider it on the ground that the proposed group had not been

properly presented to the IJ was error.” (at 5)

FACTUAL BACKGROUND

Ramirez-Lopez, a native and citizen of Guatemala, witnessed a gang murder and torture. He helped his friend
report the crime to the police. As a result, the gang killed his friend the next day and sent him a threatening note.
He filed an application for asylum, withholding of removal, and CAT relief, claiming a well-founded fear of
persecution based on his membership in a particular social group: witnesses to gang murder who publicly

reported the crime to the police.
PROCEDURAL HISTORY

The 1J denied Ramirez-Lopez's application for asylum, withholding of removal, and CAT relief on December 11,
2017. The BIA affirmed the 1J's decision on February 1, 2019. Ramirez-Lopez then petitioned for review to the
Second Circuit.

DISPOSITION
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REMAND INSTRUCTIONS

For further proceedings consistent with the order, specifically to consider whether Ramirez-Lopez's proposed

social group is cognizable and whether his actions were sufficient to place him within that group.
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