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SUMMARY

The Appellate Division, Second Department affirmed an order terminating the father's parental rights
and transferring custody and guardianship of the child for adoption. The court held that the petitioner
proved by clear and convincing evidence that the father abandoned the child under Social Services
Law § 384-b by failing to visit or maintain meaningful contact during the relevant six-month period.
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PROCEDURAL POSTURE The father appealed from a Family Court order of fact-finding and
disposition that determined he had abandoned the child, terminated his
parental rights, and transferred custody and guardianship to the
Westchester County Department of Social Services for adoption.

STANDARD OF REVIEW Abandonment supporting termination of parental rights must be
proven by clear and convincing evidence.
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PRACTICE AREAS

family law termination of parental rights appellate procedure

QUESTIONS PRESENTED

1. Whether the notice of appeal from the amended order dated July 2, 2021, could be treated as a premature
notice of appeal from the order of fact-finding and disposition dated October 15, 2021.

2. Whether the petitioner established by clear and convincing evidence that the father abandoned the child
under Social Services Law § 384-b.

3. Whether the Family Court properly terminated the father's parental rights and transferred custody and
guardianship of the child for purposes of adoption.

HOLDINGS

1. On the court's own motion, the notice of appeal from the amended order dated July 2, 2021, was deemed
a premature notice of appeal from the order of fact-finding and disposition dated October 15, 2021.

2. The petitioner established by clear and convincing evidence that the father abandoned the child by
failing to visit or maintain contact with the child or the petitioner for the six-month period preceding the
filing of the termination petition.

KEY QUOTATIONS

“The burden rests on the parent to maintain contact, and the petitioner need not show diligent efforts to
encourage the parent to visit or communicate with the child.” (*2)

“The father's minimal, sporadic, and insubstantial contacts are insufficient to overcome a finding of
abandonment” (*2)

FACTUAL BACKGROUND

The child was born in January 2018 and had been in foster care since shortly after birth. The father had minimal,
sporadic, and insubstantial contact with the child and the petitioner and failed to visit or maintain contact during
the six-month period preceding the filing of the termination petition. The Westchester County Department of
Social Services petitioned to terminate his parental rights based on abandonment.

PROCEDURAL HISTORY

The child had been in foster care since shortly after birth. The Westchester County Department of Social
Services filed a petition on February 4, 2020, seeking termination of the father's parental rights on abandonment
grounds. After a fact-finding hearing, the Family Court entered an amended order dated July 2, 2021, followed
by an order of fact-finding and disposition dated October 15, 2021. The Appellate Division deemed the notice of
appeal from the amended order a premature notice of appeal from the later order and affirmed.
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OPINION

PER CURIAM.
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Steven Ranellone, White Plains, NY, attorney for the child. DECISION & ORDER In a
proceeding pursuant to Social Services Law § 384-b, the father appeals from an order of fact-
finding and disposition of the Family Court, Westchester County (Michelle I. Schauer, J.), dated
October 15, 2021.

The order of fact-finding and disposition, upon an amended order of the same court dated of July
2, 2021, made after a fact-finding hearing, determined that the father abandoned the subject child,
terminated his parental rights, and transferred custody and guardianship of the child to the
petitioner for the purpose of adoption.

The appeal from the order of fact-finding and disposition brings up for review the amended order
dated July 2, 2021. ORDERED that on the Court's own motion, the notice of appeal from the
amended order dated July 2, 2021, is deemed to be a premature notice of appeal from the order of



fact-finding and disposition dated October 15, 2021 (see CPLR 5520[c]); and it is further,
ORDERED that the order of fact-finding and disposition dated October 15, 2021, is affirmed,
without costs or disbursements.

The appellant (hereinafter the father) is the father of the subject child, who was born in January
2018. The child has been in foster care since shortly after birth. On February 4, 2020, the
Westchester County Department of Social Services (hereinafter the petitioner) filed a petition to
terminate the father's parental rights on the ground of abandonment. Following a fact-finding
hearing, the Family Court determined that the father had abandoned the child, terminated his
parental rights, and transferred custody and guardianship of the child to the petitioner for the
purpose of adoption.

The father appeals. Termination of parental rights is authorized by Social Services Law § 384-b(4)
(b) when a parent abandons a child for a period of six months immediately prior to the date of the
filing of the petition. Social Services Law § 384-b(5)(a) provides that "a child is 'abandoned' by his
[or her] parent if such parent evinces an intent to forego his or her parental rights and obligations
as manifested by his or her failure to visit the child and communicate with the child or agency,
although [*2]able to do so and not prevented or discouraged from doing so by the agency."

The burden rests on the parent to maintain contact, and the petitioner need not show diligent
efforts to encourage the parent to visit or communicate with the child (see Matter of Gabrielle
HH., 1 NY3d 549, 550; Matter of Julius P., 63 NY2d 477, 481). Abandonment must be proven by
clear and convincing evidence (see Matter of Annette B., 4 NY3d 509, 514; Matter of Myla-Ray
L. [Ryan L.], 195 AD3d 1024).

Here, contrary to the father's contention, the petitioner established, by clear and convincing
evidence, that the father abandoned the child by failing to visit or maintain contact with him, or
the petitioner, for the six-month period preceding the filing of the petition to terminate the fathr's
parental rights (see Social Services Law § 384-b[4][b]; [5][a]; Matter of Nyshawn R.V.S.

[Erica M.V.], 145 AD3d 902, 902-903). The father's minimal, sporadic, and insubstantial contacts
are insufficient to overcome a finding of abandonment (see Matter of Myla-Ray L. [Ryan L.], 195
AD3d at 1025; Matter of Maricel J.S. [Alex S.], 181 AD3d 804, 805; Matter of Blake A.M.
[Marisa L.], 167 AD3d 895, 897).

The father's remaining contentions are without merit. Accordingly, the Family Court properly
determined that the father abandoned the child, terminated his parental rights, and transferred
custody and guardianship of the child to the petitioner for the purpose of adoption. CONNOLLY,
J.P., RIVERA, DOWLING and VOUTSINAS, JJ., concur. ENTER: Maria T. Fasulo Clerk of the
Court
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