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SUMMARY

The Supreme Court of Appeals of West Virginia reversed a circuit court's dismissal of an automobile-

accident action under West Virginia Rule of Civil Procedure 41(b) for lack of activity. The court held

that dismissal was an abuse of discretion because the inactivity was scarcely more than one year, the

case involved multiple third-party claims, and the circuit court had not entered the mandatory Rule

16(b) scheduling order. Dissents argued that the plaintiff had failed to prosecute the case for nearly

three years despite available discovery procedures.
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The plaintiff appealed the Circuit Court of Kanawha County's
dismissal of her civil action under West Virginia Rule of Civil

Procedure 41(b) for lack of activity and failure to prosecute.

Abuse of discretion. Reversal is proper only upon a clear showing that

the circuit court abused its discretion.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by dismissing the action under West Virginia Rule of

Civil Procedure 41(b) for inactivity and failure to prosecute.

2. Whether West Virginia Rule of Civil Procedure 16(b) requires a trial court to enter a scheduling order
establishing deadlines for joinder, amendment of pleadings, motions, discovery, and other pretrial

matters.

3. Whether the plaintiff demonstrated good cause and the defendants failed to show prejudice sufficient to

justify dismissal with prejudice.

HOLDINGS

1. West Virginia Rule of Civil Procedure 16(b) requires active judicial management and mandates that a
trial court enter a scheduling order establishing time frames for joinder of parties, amendment of
pleadings, completion of discovery, filing of dispositive motions, and generally guiding the case toward

a prompt, fair, and cost-effective resolution.

2. The circuit court abused its discretion by dismissing the action under Rule 41(b); dismissal with
prejudice for failure to prosecute or inactivity is appropriate only in flagrant cases, and the
approximately one-year period of inactivity, considered alongside the absence of a scheduling order and

the lack of substantial prejudice, did not warrant dismissal.

KEY QUOTATIONS

“We therefore hold that Rule 16(b) requires active judicial management of a case, and mandates that a trial
court “shall ... enter a scheduling order” establishing time frames for the joinder of parties, the amendment of
pleadings, the completion of discovery, the filing of dispositive motions, and generally guiding the parties
toward a prompt, fair and cost-effective resolution of the case.” (at 55)

“Because dismissing an action for failure to prosecute is such a harsh sanction, dismissal with prejudice is

appropriate only in "flagrant" cases.” (at 56)

“Considering all of these factors, including the absence of a mandatory scheduling order from the circuit

court, this Court finds that, in this case, the plaintiff's interest in moving forward with her claim outweighs
concerns of judicial efficiency and any prejudice that the defendants and third-party defendants may have

suffered.” (at 56)

FACTUAL BACKGROUND

Jennifer L. Caruso alleged that she was injured in a November 8, 2002 automobile accident caused by the
negligence of Brian N. Pearce and P&T Trucking, Inc. She filed suit on October 12, 2004, answered defendants'
interrogatories in March 2005, and thereafter did not initiate activity in the case. Other parties pursued third-

party claims and discovery through July 13, 2006, but the circuit court entered no Rule 16(b) scheduling order.



The court dismissed the action after approximately one year of recorded inactivity, and the Supreme Court

concluded that the inactivity was not sufficiently egregious to justify dismissal with prejudice.
PROCEDURAL HISTORY

Caruso filed a negligence action arising from an automobile accident. The defendants answered, filed third-party
complaints, and conducted discovery, but Caruso did not initiate further activity after responding to

interrogatories in March 2005. After more than one year without a recorded order or proceeding, the circuit clerk
issued a Rule 41(b) dismissal notice, and the circuit court dismissed the case on October 12, 2007. The Supreme

Court of Appeals of West Virginia reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for further proceedings following reversal of the October 12, 2007 dismissal order.
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