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Equal Employment Opportunity Commission, et al. v. Genesh, Inc.
EEOC v. Genesh · No. 24-2445-DDC-ADM · Decided February 13, 2026

SUMMARY

The United States District Court for the District of Kansas ruled on intervenor-plaintiff LZ’s motion to
compel documents withheld or redacted based on attorney-client privilege and work-product
protection. The court held that communications involving Genesh’s outside harassment investigator
could be privileged, but that Genesh waived privilege over communications concerning its
investigation of LZ’s harassment complaint by asserting the Faragher/Ellerth affirmative defense. The
court ordered production of unredacted documents corresponding to privilege log entries 2–4, 6–16,
and 23–29 by February 20, 2026.
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DISPOSITION other

PROCEDURAL POSTURE Intervenor-plaintiff LZ moved to compel nonparty Axis Point
Coaching and Consulting and its employee Jana Stuart to produce
documents withheld or redacted based on attorney-client privilege and
work-product protection. The district court conducted an in camera
review and granted the motion in part and denied it in part.

STANDARD OF REVIEW The court reviewed the subpoenaed communications in camera and
applied federal common-law attorney-client privilege principles and
Federal Rule of Civil Procedure 26(b)(3) to work-product claims.
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QUESTIONS PRESENTED

1. Whether communications between Genesh's counsel and Axis Point or Jana Stuart could fall within the
attorney-client privilege despite Stuart's status as an outside consultant.

2. Whether counsel's selection of documents for Stuart to review in preparation for her deposition
constituted protected work product.

3. Whether Genesh waived privilege by failing to assert privilege objections in response to LZ's written
discovery.

4. Whether Genesh waived privilege by failing to file a motion to quash or motion for protective order
within the subpoena objection period.

5. Whether Genesh waived attorney-client and work-product protection over communications concerning
the investigation of LZ's sexual-harassment complaint by asserting the Faragher/Ellerth affirmative
defense.

HOLDINGS

1. An authorized consultant may act as a company's representative and the functional equivalent of the
client when the consultant's communications with counsel are necessary to provide legal advice.
Accordingly, Axis Point and Stuart's involvement did not, by itself, destroy the attorney-client privilege
or constitute a waiver.

2. The emails listing a handful of basic pleadings and documents for Stuart to review before her deposition
were not protected work product because the selection did not reveal counsel's mental processes.

3. Genesh did not waive privilege by failing to assert privilege objections over communications that Axis
Point and Stuart produced in response to subpoenas.

4. Genesh did not waive privilege by failing to file a motion to quash or motion for protective order within
the 14-day period referenced by Federal Rule of Civil Procedure 45(d)(2)(B).

5. By asserting the Faragher/Ellerth affirmative defense and relying on Stuart's investigation to show that
Genesh exercised reasonable care to prevent and promptly correct harassment, Genesh waived attorney-
client and work-product protection over communications concerning the LZ investigation, investigative
procedures applicable to that investigation, and Genesh's subsequent actions in response.

KEY QUOTATIONS

“Thus, when an authorized . . . consultant acts as a company’s representative in communications necessary to
provide the” (6)

“Axis Point is Genesh—the client, not a third party—when communicating with counsel about the sexual-
harassment allegations at issue in this lawsuit.” (6)

“When a party puts the reasonableness of an internal investigation at issue by asserting the Faragher/Ellerth
defense, that party waives any privilege that might otherwise apply to documents concerning the



investigation.” (11)

“Applying these principles, the court concludes that Genesh has waived attorney-client and work-product
privilege over email communications with counsel about the specific investigation of LZ’s charges” (13)

FACTUAL BACKGROUND

Genesh operates more than 50 Burger King franchises and retained Axis Point as its outside agency to
investigate employee-harassment complaints. Under the parties' service agreement, Axis Point acted as Genesh's
representative and communicated investigation findings to Genesh's designated corporate counsel. After Genesh
asserted the Faragher/Ellerth affirmative defense in response to LZ's sexual-harassment claims, LZ sought
communications involving Axis Point and counsel concerning investigations, investigative procedures, and
responses to LZ's complaint.

PROCEDURAL HISTORY

The EEOC sued Genesh, Inc. under Title VII and the Civil Rights Acts based on alleged sexual harassment at
Genesh-owned Burger King restaurants. LZ intervened and issued subpoenas to Genesh's outside harassment-
investigation consultant, Axis Point, and Jana Stuart. After discovery conferences addressing Genesh's privilege
objections, the court permitted LZ to file the motion to compel and ordered production of specified documents
without redactions.
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