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SUMMARY

The Appellate Division, Third Department, affirmed an order classifying Anthony Watkins as a risk

level three sex offender under the Sex Offender Registration Act. The court held that reliable evidence

supported assessment of 20 points for the relationship-with-victim risk factor and found the challenge

to 10 points for failure to accept responsibility academic because the score would remain within the

risk level three range without those points.
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affirmed

Defendant appealed from an order of Albany County Court classifying
him as a risk level three sex offender under the Sex Offender

Registration Act.

The People must establish the appropriate SORA risk-level
classification by clear and convincing evidence. The court reviews
whether the record contains sufficient reliable evidence to support the

assessed points.
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QUESTIONS PRESENTED

1. Whether reliable evidence clearly and convincingly supported the assessment of 20 points under SORA
risk factor 7 for a relationship with the victim involving a stranger or a relationship established for the

purpose of victimization.

2. Whether the challenge to the additional 10 points assessed under SORA risk factor 12 was academic

because removing those points would not alter the presumptive risk level three classification.

3. Whether challenges to the 95 points assessed under risk factors 2, 4, 5, 9, and 11 were preserved for

appellate review.

HOLDINGS

1. The assessment of 20 points under risk factor 7 was supported by sufficient reliable evidence established
by clear and convincing evidence because defendant's months-long communications with the victim

demonstrated that the relationship was established or promoted for the primary purpose of victimization.

2. The challenge to the 10 points assessed under risk factor 12 was academic because subtracting those
points would leave defendant with 115 points, still within the presumptive range for a risk level three
designation.

3. Because defendant did not object at the SORA hearing to the 95 points assessed under risk factors 2, 4,

5,9, and 11, any challenge to those points was not properly before the court.

KEY QUOTATIONS

“The People bear the burden of establishing the appropriate risk level classification by clear and convincing
evidence and, in so doing, may submit reliable hearsay evidence including — as relevant here — the RAI, the

federal presentence investigation report . . . and the Board's case summary” (at 1)

“the record contains sufficient reliable evidence to support the assessment of 20 points under risk factor 7”
(at 1)

FACTUAL BACKGROUND

Defendant pleaded guilty in 2009 to transporting a minor with intent to engage in criminal sexual activity and
was sentenced to 233 months in federal prison followed by lifetime supervised release. The Board of Examiners
of Sex Offenders assessed 115 points under the SORA risk assessment instrument, while the People assessed 125
points after adding 10 points for failure to accept responsibility. Evidence showed that defendant had months-

long communications with the victim before the crime.

PROCEDURAL HISTORY

After pleading guilty in federal court in 2009 to transporting a minor with intent to engage in criminal sexual

activity, defendant was sentenced to 233 months' imprisonment followed by lifetime supervised release. In



anticipation of his release, the Board of Examiners of Sex Offenders assessed 115 points and presumptively
classified him as risk level three; the People assessed 125 points by adding 10 points for failure to accept
responsibility. Following a SORA hearing, at which no departures were sought and defendant did not appear,

Albany County Court classified him as a risk level three sex offender. The Appellate Division affirmed.

DISPOSITION

affirmed
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