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SUMMARY

The Pennsylvania Commonwealth Court affirmed the Unemployment Compensation Board of
Review’s determination that John S. Kirchner was ineligible for unemployment benefits under Section
402(e) of the Pennsylvania Unemployment Compensation Law due to willful misconduct. The court
held that substantial evidence supported findings that Kirchner knew the employer’s alcohol policy
and violated it by consuming alcohol while working. The court also rejected Kirchner’s argument that
the policy was inconsistently enforced.
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QUESTIONS PRESENTED

1. Whether substantial evidence supported the Board's finding that Kirchner was aware of the employer's
Alcohol Policy and violated it by consuming alcohol during work hours.

2. Whether Kirchner's conduct constituted willful misconduct disqualifying him from unemployment
compensation under Section 402(e) of the Pennsylvania Unemployment Compensation Law.

3. Whether alleged instances of undisciplined alcohol-related conduct established inconsistent enforcement
of the employer's policy and supplied good cause for Kirchner's violation.

HOLDINGS

1. Substantial evidence supported the Board's finding that Kirchner was aware of the Alcohol Policy and
violated it by consuming alcohol while working.

2. Kirchner's consumption of alcohol during work hours, in violation of a known workplace prohibition,
constituted willful misconduct under Section 402(e), making him ineligible for unemployment
compensation benefits.

3. Kirchner failed to prove that the employer inconsistently enforced its Alcohol Policy, and therefore
failed to establish good cause for his willful misconduct.

KEY QUOTATIONS

“A claimant cannot be found to have willfully or intentionally violated a rule of which he was unaware.” (5)

“It almost goes without saying that all employees at the 911 Call Center, regardless of their hierarchical role,
must be clear of thought and free of the influence of any amount of intoxicants, even absent such a policy like
Employer’s Alcohol Policy.” (8)

“Inconsistent enforcement of a work rule defeats the existence of the work rule.” (8-9)

FACTUAL BACKGROUND

Kirchner worked as a communications center shift supervisor at Lehigh County's 911 Emergency Call Center for
approximately 36 years. He was discharged after consuming alcohol with other employees during work hours,
contrary to the employer's zero-tolerance Alcohol Policy, which prohibited possessing, dispensing, and
consuming alcohol while working and made the violation subject to immediate dismissal. The employer
presented evidence that Kirchner had received and acknowledged the applicable policies, while Kirchner
admitted in his benefits questionnaire that he knew of the rule and had consumed alcohol but later testified that



he was unaware of the policy. Kirchner also claimed the policy was inconsistently enforced, but the Board
credited the employer's evidence that it was consistently enforced.

PROCEDURAL HISTORY

After being discharged by Lehigh County's 911 Emergency Call Center for consuming alcohol during work
hours, Kirchner applied for unemployment compensation. The service center denied benefits under Section
402(e) of the Pennsylvania Unemployment Compensation Law. A referee affirmed, and the Board affirmed the
referee's decision and adopted its findings and conclusions. Kirchner petitioned the Commonwealth Court for
review.
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affirmed
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