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SUMMARY

The Nebraska Court of Appeals held that a majority of subdivision landowners lacked authority to

amend restrictive covenants during the five-year principal term established by the 1990 covenant

agreement. The court reversed the district court and remanded with directions to find invalid an

attempted amendment imposing a 120-foot setback from Pioneer Hills Road. A concurrence

additionally reasoned that a majority could not create new or more restrictive covenants without the

consent of all landowners.
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Appeal from a district court judgment dismissing the Boyleses'
petition for declaratory judgment concerning the validity of a

subdivision restrictive-covenant amendment.

Because the declaratory-judgment appeal presented questions of law
concerning construction of the agreements, the appellate court
reviewed the matter independently of the trial court's conclusion. The

construction of the agreements was treated as a matter of law.
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QUESTIONS PRESENTED

1. Whether the January 1990 restrictive-covenant agreement authorized a majority of the current

landowners to amend the covenants during the agreement's five-year principal period.

2. Whether the August 1990 amendment imposing a 120-foot setback was valid.

HOLDINGS

1. The January 1990 agreement made the covenants binding until January 1, 1995; the provision allowing
amendment by a majority of the property owners became operative only after that principal period
expired. Accordingly, a majority of the landowners lacked authority to amend the agreement in August
1990.

2. The appellate court could recognize the timing error as plain error because the error was evident from
the record, prejudicially affected the Boyleses' substantial rights, and, if left uncorrected, would cause a

miscarriage of justice.

KEY QUOTATIONS

“Here, a mere majority of the current landowners attempted to change the January 1990 agreement during
the principal period, in contravention of the terms of the agreement. They did not have the authority to change
the January 1990 agreement in August 1990, and it was plain error for the trial court to find in favor of the
defendants.” (2 Neb. App. 395)

FACTUAL BACKGROUND

Pioneer Hills Subdivision was governed by recorded restrictive covenants adopted in 1973. The covenants
provided that they would remain in effect through a specified principal period and thereafter could be changed
by an instrument signed and recorded by a majority of the then-current landowners. The covenants were
amended in 1983 and rewritten in January 1990 to provide that the covenants and related water-use regulations
would continue until January 1, 1995. In August 1990, a majority of the landowners attempted to add a 120-foot

setback requirement for residential structures and outbuildings, and the Boyleses challenged that amendment.

PROCEDURAL HISTORY

The Boyleses sued for a declaration of their rights under restrictive covenants governing Pioneer Hills
Subdivision. The district court found generally for the defendants and dismissed the petition. The Nebraska
Court of Appeals reversed after determining that the attempted amendment was made during the covenants'

binding five-year principal period and remanded with directions to declare the amendment invalid.

DISPOSITION
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REMAND INSTRUCTIONS
Remand for entry of an order finding the attempted August 1990 amendment invalid.
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