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SUMMARY

The District of New Jersey granted Mario Macellari’s application to proceed in forma pauperis after
finding that he could not pay the filing fee. The court dismissed his complaint without prejudice for
failing to establish subject matter jurisdiction and permitted him to reopen the case by filing an
amended complaint within thirty days.
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DISPOSITION dismissed

PROCEDURAL POSTURE Pro se plaintiff applied to proceed in forma pauperis and filed a
complaint against the Atlantic County Chief Public Defender. The
court granted in forma pauperis status, screened the complaint under
28 U.S.C. § 1915(e)(2)(B), and dismissed it without prejudice for lack
of subject matter jurisdiction.

STANDARD OF REVIEW The court reviewed the IFP application for indigence and screened the
complaint sua sponte under 28 U.S.C. § 1915(e)(2)(B) to determine
whether it stated a claim and was not frivolous or malicious.
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QUESTIONS PRESENTED

1. Whether Macellari established that he was unable to pay the federal filing fees and therefore qualified to
proceed in forma pauperis.

2. Whether the complaint, when screened under 28 U.S.C. § 1915(e)(2)(B), adequately established subject
matter jurisdiction through diversity or federal-question jurisdiction.

3. Whether the complaint should be dismissed without prejudice for lack of subject matter jurisdiction.

HOLDINGS

1. The plaintiff qualified to proceed in forma pauperis because the financial materials showed that he could
not pay the court's filing fees.

2. The complaint did not establish subject matter jurisdiction because its allegations were insufficient to
show either diversity-of-citizenship jurisdiction or federal-question jurisdiction.

3. The complaint was dismissed without prejudice for lack of subject matter jurisdiction.

KEY QUOTATIONS

“Even under the liberal reading that this Court gives to Macellari’s Complaint, see Erickson v. Pardus, 551
U.S. 89, 94 (2007), the Court is unable to determine if it has subject matter jurisdiction over this lawsuit–
diversity of citizenship or federal question jurisdiction.”

“Accordingly, this Court dismisses Macellari’s Complaint without prejudice for lack of jurisdiction.”

FACTUAL BACKGROUND

Macellari was involved in an ongoing criminal prosecution and alleged that Scott Sherwood, the Atlantic County
Chief Public Defender representing him, continued to represent him despite Macellari's asserted desire to
proceed without counsel. Macellari alleged that Sherwood obstructed or destroyed his defense strategy and
colluded with Judge Donna Taylor to violate his right to defend himself. The complaint did not provide sufficient
factual allegations establishing diversity citizenship or federal-question jurisdiction.

PROCEDURAL HISTORY

Macellari sought leave to proceed in forma pauperis so he could sue Scott Sherwood, who appeared to be
representing him in an ongoing criminal prosecution. After reviewing the poverty affidavit, account certification,
and account record, the court found that Macellari could not pay the filing fees and granted IFP status. The court
then screened the complaint, found that it did not adequately establish diversity or federal-question jurisdiction,
dismissed the complaint without prejudice, allowed reopening if an amended complaint was filed within thirty
days, and directed that Sherwood not be served before screening of any amended complaint.
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