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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment against appellants

seeking to enjoin alleged obstructions on Second Avenue and Fifth Street in Jeffrey, Boone County.

The court held that the appellants presented no evidence establishing that the roads had been accepted

as public roads by a proper public authority, and no genuine issue of material fact existed. The court

also rejected arguments based on county commission proceedings, state correspondence, recorded

maps and deeds, and statutory presumptions.
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affirmed

Plaintiffs appealed the trial court's order granting defendants' motion

for summary judgment and dismissing the action with prejudice.

Summary judgment is reviewed de novo. Summary judgment is proper
when there is no genuine issue of material fact, but must be denied
when such an issue exists; the court must consider all papers of record

and matters submitted by both parties.
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QUESTIONS PRESENTED

1. Whether the appellants presented sufficient evidence to create a genuine issue of material fact
concerning whether Second Avenue and Fifth Street were public roads.

2. Whether recorded maps, deed references, the county commission's refusal to close Second Avenue, or
related governmental correspondence established acceptance of a dedication by a proper public

authority.

3. Whether the trial court properly granted summary judgment to the appellees.

HOLDINGS

1. To establish that privately owned land became a public road through dedication, the claimant must show

both a dedication to public use and acceptance of that dedication by the proper public authority.

2. The appellants failed to create a genuine issue of material fact regarding acceptance of Second Avenue

and Fifth Street by a proper public authority.

3. Summary judgment was proper because the record contained no genuine issue of material fact as to
whether Second Avenue and Fifth Street had been accepted as public roads.

KEY QUOTATIONS

“Generally there are but three methods by which the public may acquire a valid right to use land owned by
another as and for a public road or highway” (506)

“If an acceptance by implication is relied upon, the acts which it is contended work such implied acceptance

must show a clear intent to treat and consider the streets and alleys thus offered as public streets and alleys.”
(507)

“We therefore conclude that there is no legal support for the appellants' claims that Second Avenue or Fifth

Street are public roads or public ways.” (508)

FACTUAL BACKGROUND

The appellants sought to establish that Second Avenue and Fifth Street in the unincorporated Town of Jeffrey,
Boone County, were public roads and to enjoin the appellees from obstructing them. The appellants relied on
recorded maps, deed references, a Boone County Commission order refusing to close Second Avenue, and
correspondence involving the West Virginia Division of Highways. The record showed that the Division of
Highways denied a request to include Second Avenue in the state highway system, and the appellants presented

no evidence that the roads had been used by the public for at least ten years or maintained with public money or
labor.



PROCEDURAL HISTORY

The appellants filed a pro se complaint seeking to have Second Avenue declared a legal and public street and to
remove alleged obstructions. After amendment adding Fifth Street, the appellees answered, asserted a
counterclaim, and converted their motion to dismiss into a motion for summary judgment. The trial court granted

summary judgment, finding no clear, satisfactory, or unequivocal evidence that the roads had been accepted as
public roads, and the Supreme Court of Appeals affirmed.
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