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SUMMARY

The Idaho Supreme Court reviewed summary judgment in a negligence action arising from carbon

monoxide poisoning at an apartment complex that killed one guest and injured another. The Court held

that the property owners' association could not be subject to a premises-liability duty because it neither

owned nor occupied the unit, but held that factual issues remained concerning voluntary undertakings

and related claims. The judgment was affirmed in part, reversed in part, and remanded.
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Plaintiffs appealed the Ada County District Court's order granting
summary judgment to the Sagecrest Multifamily Property Owners'
Association and John Kalsbeek in a tort action arising from carbon
monoxide poisoning. The Idaho Supreme Court affirmed in part,

reversed in part, and remanded.

Summary judgment is reviewed under the same standard used by the
district court. It is proper when the pleadings, depositions, admissions,
and affidavits show no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. Disputed facts and
reasonable inferences are construed in favor of the nonmoving party.
Whether a duty exists is generally a question of law, but becomes a

question of fact when it depends on disputed facts.
Published Idaho Supreme Court opinion; precedential.

Travis Forbush, Gretchen Hymas, Breanna Halowell v. Sagecrest

Multi Family Property Owners' Association, Inc., John Kalsbeek



TOPICS

premises liability =~ negligence  vicarious liability =~ summary judgment  appellate procedure

PRACTICE AREAS

Torts  Premises Liability =~ Negligence  Civil Procedure = Real Estate

QUESTIONS PRESENTED

1

. Whether the property owners' association could owe a premises-liability-based duty of care despite

neither owning nor occupying the affected unit.

. Whether triable issues of fact existed regarding whether the property owners' association voluntarily

undertook safety-related services, whether First Rate Property Management relied on those

undertakings, and whether the resulting harm was foreseeable.

. Whether triable issues of fact existed regarding whether the property owners' association was vicariously

liable for the conduct of First Rate Property Management based on an agency relationship and actual
control.

. Whether John Kalsbeek could be personally liable for tortious conduct arising from his personal

participation in the alleged voluntary undertakings.

. Whether the respondents were entitled to attorney fees on appeal.

HOLDINGS

1.

Under Idaho law, a premises-liability-based duty of care may be imposed only on owners or occupiers of
land and their agents. Because the property owners' association neither owned nor occupied the affected
unit, summary judgment was proper on the premises-liability theory.

. A voluntary-undertaking duty arises when a party undertakes a safety-related service, others rely on its

continued performance, and legally recognized harm from failure to perform is reasonably foreseeable.
The evidence created triable issues of fact regarding the association's undertakings to control hard-wired

carbon monoxide alarm installation, preventative maintenance, and certain carbon monoxide warnings.

. Triable issues of fact existed regarding whether the property owners' association exercised actual control

over First Rate Property Management sufficient to establish an agency relationship and possible
vicarious liability, notwithstanding contractual provisions assigning unit-interior responsibilities to unit

owners.

. A corporate officer who personally participates in a tort may be personally liable even if the corporation

is also vicariously liable. Because Kalsbeek personally directed or participated in the challenged
undertakings and the evidence created factual disputes regarding those undertakings, summary judgment

for Kalsbeek was improper.

. The respondents were not entitled to attorney fees on appeal. Kalsbeek was not the prevailing party, and

the association's successful premises-liability argument was not pursued against the appellants
frivolously, unreasonably, or without foundation.



KEY QUOTATIONS

“Thus, we reject Appellants’ premises liability argument and reaffirm our case law holding that a premises
liability-based duty of care may be imposed only on owners or occupiers of land and their agents.” (162
Idaho at 326)

“This Court has recognized that if “one voluntarily undertakes to perform an act, having no prior duty to do

so, the duty arises to perform the act in a non-negligent manner.”” (162 Idaho at 327)

“Here, like Baccus, a jury could reasonably find that the POA induced FRPM’s reliance with regard to hard-
wired carbon monoxide alarms, preventative maintenance, and carbon monoxide warnings, all of which were

matters with the potential to increase the risk of harm to Sagecrest tenants and guests.” (162 Idaho at 330)

“Consequently, we cannot say as a matter of law that no agency relationship existed as a result of actual
control.” (162 Idaho at 332)

FACTUAL BACKGROUND

A clogged water-heater vent emitted hazardous carbon monoxide into an apartment at the Sagecrest complex on
November 10, 2012, killing eighteen-year-old McQuen Forbush and injuring Breanna Halowell, who were
overnight guests of the tenant. Carbon monoxide concerns had been reported at the complex since 2011, and
professional inspections identified defective venting systems and recommended corrective action. Although the
property owners' association knew of the problem and directed complex-wide testing and procedures concerning
carbon monoxide alarms, the water heater in the affected unit was not replaced and a hard-wired alarm had not
been installed. The association and its president also allegedly controlled or intervened in property-management

decisions concerning alarm installation, preventative maintenance, and warnings.

PROCEDURAL HISTORY

After a carbon monoxide incident killed McQuen Forbush and injured Breanna Halowell, the plaintiffs filed tort
claims against multiple defendants, including the Sagecrest property owners' association and its president, John
Kalsbeek. The district court granted summary judgment to those respondents. The Idaho Supreme Court
affirmed summary judgment on the premises-liability theory, reversed summary judgment on voluntary-
undertaking and vicarious-liability theories, reversed the judgment for Kalsbeek on the voluntary-undertaking

theory, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings on whether the property owners' association and Kalsbeek acquired duties
through voluntary undertakings and whether the association is vicariously liable for First Rate Property
Management's conduct. The court should also address any unresolved immunity issue concerning Kalsbeek.

Summary judgment remains affirmed on the premises-liability theory.
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