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SUMMARY

The Montana Supreme Court affirmed the denial of Michael Berger’s motion to dismiss charges
arising from a DUI investigation. The Court held that an officer’s failure to advise Berger of his right
to obtain an independent blood test did not violate due process because the officer requested only a
preliminary alcohol screening test, Berger refused it, and the State obtained no blood or breath testing
evidence. The Court also held that dismissal was not warranted for the related reckless driving and
criminal mischief charges.
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QUESTIONS PRESENTED

1. Whether an officer's failure to advise a suspect of the right to obtain an independent blood test, when the
officer requested only a preliminary alcohol screening test under § 61-8-409, MCA, violated due
process.

2. Whether that failure required dismissal of the DUI charge or the non-DUI charges.

3. Whether suppression was an available remedy when the State obtained no blood or breath test evidence.

HOLDINGS

1. When an officer requests only a preliminary alcohol screening test under § 61-8-409, MCA, and does
not request a blood or breath test under § 61-8-402, MCA, the officer's failure to advise the accused of
the right to obtain an independent blood test does not impede that right or violate due process.

2. The officer's failure to advise Berger of the right to an independent blood test did not entitle him to
dismissal of the reckless-driving and criminal-mischief charges.

3. Suppression was unnecessary because there was no blood or breath test result or other testing evidence
to suppress.

KEY QUOTATIONS

“We conclude that Smith’s failure to notify Berger of his § 61-8-405, MCA, right to obtain an independent
blood test does not constitute impeding Berger’s right to obtain such a test nor does it violate Berger’s due
process rights.” (388 Mont. at 504)

“Since there was no test result in this case, there was nothing to suppress.” (388 Mont. at 504)

FACTUAL BACKGROUND

Police responded to reports that Berger was behaving violently and driving erratically and dangerously. The
officer observed that Berger appeared intoxicated and that he failed multiple field sobriety tests. The officer
advised Berger of the preliminary alcohol screening test and the consequences of refusal, but Berger refused the
PAST; the officer did not request a blood or breath test under § 61-8-402, MCA, and no blood alcohol sample or
test result existed.

PROCEDURAL HISTORY

Berger was arrested after refusing a preliminary alcohol screening test and was charged with reckless driving,
criminal mischief, DUI, and negligent endangerment. The Hot Springs City Court denied his motion to dismiss
based on the officer's failure to advise him of the right to obtain an independent blood test. Berger later entered a
conditional plea agreement to reckless driving, criminal mischief, and DUI-first offense; negligent endangerment



was dismissed. The District Court affirmed the denial of dismissal and ordered suppression of any blood or
breath testing evidence, although no such test result existed. The Montana Supreme Court affirmed.

DISPOSITION

affirmed
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